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With all the time and 
effort you have put into 
researching your real 
estate investments, how 
much do you know about 
the title insurance com- 
pany that will be protect- 
ing those investments? 

At Ticor Title, we have 
been insuring title for 
close to 100 years. We are 
one of the oldest and 
largest title insurance 
companies in the country, 
with a reputation based 
on financial strength, 
personal service and 
underwriting expertise. 

So when you are con- 
sidering an investment, 
consider how sound an 
investment your title 
insurance is. 

If it’s from Ticor Title, 
you know you'll be deal- 
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introducing the 


“New” Martindale-Hubbell 


MORE OF WHAT YOU’VE COME TO EXPECT FROM THE PUBLISHERS OF AMERICA’S 
LEADING LEGAL DIRECTORY FOR OVER A CENTURY! 


or 123 years, Martindale-Hubbell has been recog- 

nized as the source for biographical information on 
lawyers and law firms—across the United States, and inter- 
nationally, as well. 


Now, with the recent acquisition of Martindale-Hubbell by 
Reed Publishing USA, users of our Directories can look 
forward to a number of additional enhancements to our 
products and services. 


LAW DIRECTORY EXPANDED 

Effective with the 1991 edition, the Martindale-Hubbell 
Law Directory will be expanded to at least 16 vol- 
umes. In response to subscribers’ requests, not only 
will the Directory contain more information, it will 

also be less bulky and handier to use. Production of 
the Directory will also be streamlined, enabling us to 
extend printing deadlines to include more up-to-the- 
minute developments. 


INTRODUCING “THE PRACTICE PROFILE” 
The 1991 edition will also feature “The Martindale- 
Hubbell Practice Profile®” This expanded entry, 
appearing in the geographical section of the Direc- 
tory, will permit lawyers and law firms to highlight 
their areas of specialization and important clients. 


Curiale & Walker 

100 North Main Building, 38108 

Telephone: 901-526-0000 

Members of Firm: Mark M. Curiale, Stanley Walker 

General Practice. Trials in all Courts. Probate, Estate Planning and Real 

Estate Law. Taxation. Commercial Law and Commercial Litigation. 

Corporate and Corporate Finance. 

Representative Clients: Shelby County Chamber of Commerce; Memphis 
Bank & Trust Company; Attorney’s Title Insur- 
ance Company; Amalgamated Manufacturing, Inc. 


KEY SECTIONS ENLARGED 


Thousands of new suppliers are being added to the 
Services and Suppliers section of the Directory. Plus, 
a growing number of entries in the International and 
Corporate Biographical sections will make the Direc- 
tory even more complete, and more valuable. 


ELECTRONIC ACCESSIBILITY ENHANCED 

The new CD-ROM edition of the Law Directory will 
now provide even faster access to biographical infor- 
mation, using a variety of search - 

criteria. And in the near 
future, we anticipate 
the entire Directory 

will be available on-line. 


BAR REGISTER NOW AVAILABLE 
The Martindale-Hubbell Bar Register of Preeminent 
Lawyers will be made available to legal practitioners 
and the public. This exclusive compilation 

of lawyers and firms of the highest 
standing as recommended by their 
fellow lawyers has been privately 
distributed since 1917, but never 
before offered widely. 


ADVISORY BOARD ESTABLISHED 

A special Advisory Board, made up of distinguished 
attorneys and other notables, is now being estab- 
lished. It will meet regularly to help Martindale- 
Hubbell remain fully attuned to the important issues 
facing the legal profession, thus assuring that, in the 
future, our products and services prove as valuable to 
our subscribers as they have over the past 123 years. 


® 
MARTINDALE-HUBBELL 
A Division of Reed Publishing (USA) Inc. 
Post Office Box 1001 
Summit, New Jersey 07902 


Come see us at The Florida Bar Annual Meeting. 
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| Youwork hard to keep your clients satisfied and Empire Corporate Kits can make that work 
| easier. That's because clients want the professional look that our kits provide. But, when you 


| choose us, you don't choose s 
| use than any other corporate 


| Each Corporate Kit includes: 
First annual shareholder minutes ¢ Deluxe, padded 
old silkscreen binder and slipbox * Printed minutes and 
| bylaws ¢ Checklist ¢ Instructions * Worksheets * Pocket 
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Call us today. 


1(800) 432-3028, 
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Equality and Grammar 

“The private and public goal of all 
Florida Bar members should be total and 
equal involvement of women and minori- 
ties in organized Bar activities and govern- 
ance, the practice of law, and in judicial 
administration. In essence, all of us must 
contribute to creating a level field upon 
which members of all groups can practice 
law and achieve their fullest potential.” 
The Florida Bar Journal, April 1990, 
Stephen N. Zack, president of The Florida 
Bar. 

“Distinctions in society will always exist 
under every just government. Equality of 
talents, of education, or of wealth cannot 
be produced by human institutions.” Bank 
Veto Message, 1832, Andrew Jackson, 
President of the United States of America. 

To each his own! — er, in the name of 
sweet equality and bad grammar — To 
each their own! 


A. EDWIN SHINHOLSER 
New Port Richey 


Need for Courses on Legal 
Representation of Children 


Congratulations to your staff and espe- 
cially to Don Middlebrooks, chairman of 
The Florida Bar Commission for Chil- 
dren, and to guest editor Carolyn Glynn 
on the thought-provoking March issue 
dedicated to children. As an attorney 
whose last position before resigning to 
stay at home and raise two infants was as 
a guardian ad litem staff attorney, it was 
heartening to see so much energy put into 
a cause so central to my life. 

Bar President Stephen N. Zack has 
urged lawyers to volunteer their time and 
talents to the cause of children. In talking 
with lawyers I have often heard “I would 
love to help children by volunteering to 
be a guardian ad litem, but my practice is 
so busy and I know nothing about the 
juvenile justice system. I feel I cannot 
volunteer where my ignorance could do 
something much more harmful than cost 
a client money.” 

While it is true that the guardian ad 
litem program has training for lawyers, it 
would be ideal if every lawyer had a 
working knowledge of children’s legal rights 
and needs upon graduation from law 
school. While everyone admits that chil- 
dren are our most precious resource and 
that the laws which apply to them are 
unique, no Florida law school to my 
knowledge has a required substantive course 


on the legal representation of children. 

All of us were children. Most of us have 
children. Ali of us know children are the 
future. Let’s get Florida’s law schools to 
see the need for a substantive course on 
children’s legal rights and needs so that all 
lawyers can be effective advocates for 
children by the time they graduate from 
law school. 

ANN THOMAS 
Miami 


Massachusetts’ Child Welfare 
Massachusetts may have the lowest cur- 
rent bond rating in the United States, a 
deteriorating fiscal crisis, and a state in- 
come tax, but Massachusetts takes much 
better care of its children than the State 
of Florida. The Florida Bar’s reliance on 
member donations and pro bono volun- 
teers as a partial solution to the state’s 
unwillingness to adequately fund child 
welfare institutions is admirable, and pa- 
thetic. While it may be all the Bar can 
offer in the face of a tight-fisted state 
government, it is woefully inadequate to 
the needs of the abused and neglected 
children in Florida. Massachusetts not 
only requires social workers to be repre- 
sented by counsel in all legal proceedings, 
but, more significantly, Massachusetts rec- 
ognizes the right of children and indigent 
parents to competent legal representation, 
without charge, and pays for that right. 
Three different courts handle child abuse 
cases: the probate courts, similar to the 
circuit court in Florida; the district courts, 
similar to the county court; and the juve- 
nile courts. In all three courts, in each 
child abuse case, there is an attorney 
representing the Department of Social 
Services, an attorney appointed for the 
children, and an attorney appointed for 
each indigent parent. All attorneys are 
paid by the state. At all stages of the 
proceedings, the social worker is repre- 
sented by an attorney. Additionally, in 
every child abuse case in the district and 
juvenile court, an independent court inves- 
tigator is appointed by the judge. The 
investigator is generally a social worker 
or similar mental health clinician, and the 
investigator reads the records, interviews 
the family and collaterals, and writes a 
report for the judge, which includes clini- 
cal observations and conclusions, and 
recommendations. The investigator is usu- 
ally considered to be an expert witness in 
the proceedings, and the report carries 
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significant weight with the judge. The 
investigator is also paid by the state. At 
the termination of parental rights stage of 
a case, which generally occurs in the 
probate court, new lawyers are appointed 
for the children and parents, and the 
department is represented by counsel from 
a special adoption unit which only handles 
this type of case. All lawyers are again 
paid by the state. 

The average caseload of a DSS lawyer 
is 75 cases. This contrasts with an HRS 
lawyer I once spoke to in Jacksonville, 
who carried 250 cases. The average social 
worker carries 20-25 cases in Massachu- 
setts, which is considered excessive. It is 
my understanding that the average caseload 
of a Florida social worker is 40-60 cases. 
The work week for the DSS lawyer is 37.5 
hours, and the pay range is approximately 
$30,000 to $45,000 a year, with full medi- 
cal coverage included. 


The private bar attorneys appointed for 
the children and parents are regulated and 
trained by the Committee for Public Coun- 
sel, and are paid $35 hourly, billed in 
quarter hour intervals. There is a highly 
experienced and trained core of private 
lawyers who specialize in child abuse law. 

Because a lawyer can make a living in 
Massachusetts specializing in child abuse 
and neglect, although with the current 
fiscal crisis this is becoming more difficult, 
there is a higher quality of legal represen- 
tation for the mostly indigent clients. A 
pro bono system can never create the 
quality of expertise needed in these sensi- 
tive cases. 

The court investigator is paid $30 hourly 
for up to 30 hours per case, and is an 
independent contractor. For the private 
bar and the court investigators, there is 
usually a delay of at least two months 
before receiving payment. Additionally, 
there is a place for volunteers in the 
juvenile court. There are court-appointed 
special advocates who are citizens, includ- 
ing lawyers, who volunteer to advocate for 
the children, in addition to the children’s 
lawyer. These advocates are not paid, but 
the program is funded by the state. 

The total cost of this system is modest. 
It is well worth the cost when weighed 
with the benefits to the abused children, 
whose lives are, in fact, shaped and de- 
fined by the results of the court proceedings. 


STEPHEN SCHNEIDER 
Winchester, Massachusetts 
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Third Party Liability 

As a civil litigator who practices insur- 
ance defense, I read with interest the Trial 
Lawyers Forum in the May issue. The 
authors’ viewpoint appears to favor ex- 
panded landowner liability for crimes com- 
mitted against innocent victims on a land- 
owner’s premises. 

As laudable as it may be to compensate 
victims of crime, it would appear that the 
logical party to do so should be the 
criminal and not the landowner. 

By admitting evidence of prior crimes 
in a neighborhood we punish the land- 
owner for the status of owning property 
in a particular location. 

By creating questions of fact when pri- 
vate security guards are not present, or 
not present in sufficient numbers, we 
encourage reliance upon an army of ill- 
trained, ill-qualified private security guards 
to maintain the public peace. 

As a matter of social policy we discour- 
age private investment in depressed areas 
when we impose greater civil liability on 
property owners in those areas than in low 
crime neighborhoods. 

The extra money spent on a legion of 
security guards and increased insurance 
rates in high crime areas could be much 
more beneficially spent paying for trained 
police officers and decent schools to deter 
crime. 

We have passed an unofficial “security 
guard” tax in this state and passed the 
cost on to every landowner and business 
owner, with an extra burden falling on 
those trying to survive in poor neighbor- 
hoods. Our return on that tax is a strong 
disincentive to develop our depressed ar- 
eas and a profusion of private security 
guards. 

Perhaps the common law was right: 
Absent a specific undertaking to prevent 
crime (as by an alarm company or a 
security guard company) a third party 
should not be liable for the crime of 
another. 


MICHAEL K. MCLEMORE 
Miami 


Last Word on Bankruptcy 

The last word on the question of protec- 
tion of plan interests in bankruptcy (see 
“Letters,” April and May Journal) belongs 
to the U.S. Supreme Court. 

In Guidry v. Sheet Metal Workers (Janu- 
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ary 17, 1990), the Court emphasized preemp- 
tion of state law, avoidance of creating 
judicial exceptions to ERISA’s anti- 
alienation provisions and the Retirement 
Equity Act. 

“Section 206(d) reflects a considered 
Congressional policy choice, a decision to 
safeguard a stream of income for pension- 
ers (and their dependents, who may be 
and perhaps usually are blameless), even 
if that decision prevents others from se- 
curing relief for the wrongs done to them. 
If exceptions to this policy are to be made, 
it is for Congress to undertake that task.” 
(Emphasis supplied) 

Based upon the view expressed in this 
opinion, I believe that the Supreme Court 
would require the exemption of the survi- 
vor benefit of the participant’s spouse, at 
the very least, and the exemption of the 
entire interest, if that is the only way to 
adequately protect the survivor interest. 

In advising clients in their planning, as 
well as in bankruptcy proceedings, the 
Guidry decision should be taken into 
account. 

JouNn H.W. CoLe 
Annandale, Virginia 


Issue of Intellectual Integrity 

I read with interest the letters written 
by Jacinta Iezzi and S. Victor Tipton on 
the embryo — fetus — person — human 
being opinion. The question really is one 
of intellectual integrity. Concerns about 
morality, philosophy, or religion can be 
discarded for the purposes of dialogue on 
this issue if necessary or desired. Modern 
medical science unequivocally holds that 
a human being and life exists at the 
moment of conception. The issue is whether 
the right to life of an innocent, defenseless 
human being is more important than the 
right to privacy of another human being. 
If the answer is yes, then the killing must 
cease. If the answer is no, then the matters 
of who does the killing, who gets killed, 
how they get killed, when they get killed, 
where they get killed, etc., are going to 
have to be addressed. Intellectual integrity 
requires the issue to be addressed in these 
terms. 


B. Larry (SNUFFY) SMITH 
St. Petersburg 
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PRESIDENT’S PAGE 


What’s It Like To Be President 
of The Florida Bar? 


s I travelled around the state, 
lawyers, friends, family, and 
members of the public have 
asked me over and over again, 
“What’s it like to be president of The 
Florida Bar?” Now that it’s come to the 
end of my year, I would like to share with 
you what the year has been like for me. 

It has been the most rewarding profes- 
sional experience of my life! There are 
many things about being president that 
you never think of when you’re running 
for the office — the first of which is 
writing this column each and every month. 
I have looked forward to writing this 
column because it has given me the oppor- 
tunity to speak out about things that I’ve 
experienced for the 20 years that I’ve been 
practicing law. It is an ideal forum in 
which to discuss important issues facing 
our profession and to deal with difficult 
questions. I’ve heard from many attorneys 
and lay people who have read the various 
columns in the Bar Journal, and I have 
enjoyed their comments. It was also nice 
to learn that someone other than my 
mother reads these columns. (By the way, 
Mon, thanks for all your help this year 
and your support throughout my life.) 

I have always felt that there was more 
to the practice of law than making money. 
As Justice Terrell said in the opinion of 
the Supreme Court integrating The Flor- 
ida Bar, “If one worships only money, 
they worship too small a god.” I genuinely 
believe that the vast majority of lawyers 
feel the same way. I know that there are 
many easier ways to make a lot of money 
than practicing law. If making money is 
your only concern, you'll have a very 
unhappy professional life. I also believe 
that most people go into the practice of 
law because they want to help others. 
Given the opportunity, lawyers will give 
more of themselves than almost any other 
profession. These fundamental beliefs in 
lawyers gave birth to the idea of 


by Stephen N. Zack 


F.L.A.M.E. (Florida Lawyers Association 
for the Maintenance of Excellence Founda- 
tion). F.L.A.M.E. gives the lawyers of 
Florida an opportunity to make a $25 
voluntary contribution to the foundation 
to do things that we could not otherwise 
do with mandatory dues dollars. Almost 
half of the lawyers in Florida responded 
to that call, raising $461,436. I hope next 
year that lawyers will again be as gener- 
ous. Twenty-five dollars is a relatively 
insignificant amount of money to help our 
profession educate the public about what 
we do and to make a statement to the 
people of Florida about our professional 
values. 

As a result of F.L.A.M.E., we were able 
to produce the “People’s Law” program 
which has aired throughout the State of 
Florida and will be viewed by millions of 
Floridians this year. The program’s simple 
premise is that if we educate the citizens 
and children of Florida about the law, 
then our role as lawyers is self-evident. 
Nowhere in the program do we say that 
lawyers are good people. Personally, I 
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think that’s a waste of money. I also 
believe that fancy advertising campaigns 
which attempt to enhance the image of 
The Florida Bar are a waste of money. I 
do believe, however, that lawyers are coun- 
selors and healers and the public must be 
informed about this reality of our profes- 
sion, by efforts of the Bar such as “People’s 
Law.” 

By opening up our grievance process to 
public scrutiny we have a real opportunity 
to demonstrate what is in fact an irrefuta- 
ble point — that we do the best job of any 
profession in regulating our own mem- 
bers. The practice of law is a privilege and 
with all privileges go certain responsibili- 
ties. There is no question that historically 
90 percent of all complaints against law- 
yers have had no merit. The fact that they 
have no merit now will be open for the 
public to see. Nobody likes to have a 
complaint filed against them, particularly 
if it has no merit. However, lawyers will 
be protected from abuses by having the 
right to file actions and recover against 
individuals who file complaints motivated 
by malice and bad faith. 

The other evening my son and daughter 
asked me how I would like my year as 
president to be remembered. I told them 
that I would like it to be remembered as 
a year where the good lawyers of Florida 
said, “We will not let the unethical and 
unscrupulous and uncaring lawyers deter- 
mine how we practice law in the State of 
Florida.” The Commission on Children, 
the Commission on the Elderly, and the 
Commission on Equal Access to our pro- 
fession (all of which have been dealt with 
in previous columns) show that we do 
care, that we are concerned, and that we 
know that the role of the lawyer in society 
is to protect and to speak on behalf of 
those who have no one to protect or speak 
for them. 

I am pleased that in this legislative 
session we have a positive legislative agenda 
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on the issues of children and the elderly 
— issues that affect each and every one 
of us every day of our lives. 

We have just argued the new rules on 
lawyer advertising before the Florida Su- 
preme Court. The rules we adopted protect 
all lawyers and their constitutional rights, 
and provide a clean flow of information 
to the consumer about legal services. There 
is no place in our profession for false and 
misleading advertising. “Ambulance chas- 
ing” is wrong — whether it occurs on the 
Street, on the television set, or in some- 
one’s mailbox. The responsibility of The 
Florida Bar is to regulate lawyer behavior 
and the new rules and regulations con- 
cerning advertising are a continuation of 
our responsibility to make sure that the 


We will not let the 
unethical and 
unscrupulous and 
uncaring lawyers 
determine how we 


practice law in 
Florida 


public is protected from unethical and 
deceptive practices. No one has more to 
lose by the unethical conduct of a few 
than the good lawyers of Florida. 

The year has been full of bar meetings, 
judicial installations, lawyer inductions, 
endless cocktail parties, volumes of mail, 
and countless phone calls. Days, weeks, 
and months sometimes blur together — 
identified only by airports, hotel rooms, 
and editorial boards. But the rewards 
and satisfaction far outweigh the time and 
effort spent. 

Before I became president, a friend told 
me that maybe never again in my life 
would I have an opportunity to do more 
good than in the coming year. I hope that 
I have met that challenge, for I have tried 
to do the very best I can.0 
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You may know Hildebrandt as a 
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You may not know that many of 
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increase profitability, run the office, 
choose technology and identify merger 
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EXECUTIVE DIRECTIONS 


The Pro Bono Work 
You Never Hear About 


rom time to time you may see a 

newspaper article recounting how 

one of our members helped a 

poverty-stricken family keep their 
home or otherwise helped a family in 
need, or, more likely, how the Supreme 
Court of Florida has disbarred a lawyer 
for unprofessional conduct. What you will 
not see reported anywhere except in this 
annual issue devoted to reports from our 
sections and committees is the full spec- 
trum of pro bono work in which our 
members engage to improve the Florida 
justice system, and, indeed, Floridians’ 
quality of life. 

I encourage each of you to look beyond 
the report this month from the sections 
or committees with which you may be 
involved, if only to get a better apprecia- 
tion of the many projects your fellow Bar 
members have underway designed to in 
some way assist the public of Florida. Be 
it revising the criminal or civil jury instruc- 
tions, working with Florida farmers through 
the Agricultural Law Committee, or any 
number of other tasks, what you will see 
represented in the pages that follow is a 
dedication on the part of our profession 
to improving the quality of justice—and 
thus the quality of life—for our fellow 
Floridians. The reports contained in this 
Journal bring out of the shadows the 
many areas of pro bono not “newsworthy” 
enough to make the daily papers. 

Although the scope of work undertaken 
by our sections and committees is far too 
broad to cover in this brief column, here 
is a representative sample of the types of 
good works Florida lawyers spend their 
time and their money advancing: 

® The Aviation Law Committee has 
undertaken to make mass tort litigation 
arising from airliner disasters less expen- 
sive by creating a research and brief bank. 
The group also is working on a manual 
to help practitioners help clients with a 
number of problems frequently experi- 


by John F. Harkness, Jr. 


enced between airlines and consumers. 

©@ The Business Law Section is in the 
process of assisting the legislature in con- 
forming affiliated statutes affected by last 
year’s amendments to the Florida corpora- 
tion act. Although not apt to garner any 
glowing editorials, this type of technical 
assistance inures to the benefit of non- 
profit charities and small businesses every 
year. 

© The Delivery of Legal Services Com- 
mittee continues in its efforts to make 
professional services available to those in 
our society unable to afford the full cost 
of private counsel, and now is working to 
revise rules governing the often less- 
expensive dispute resolution mechanisms 
of mediation and arbitration. 

@ The Environmental Law Section re- 
ported more than 850 practitioners attended 
that group’s seminars this year to become 
better informed on growth management, 
waste disposal, and other vital concerns 
of our environmentally-sensitive state. 

@ The Family Law Section has joined 
forces with the Bar’s Commission for 
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Children to seek modification of rules 
governing when guardians ad litem shall 
be appointed in dissolution and custody 
matters—just one of many projects in 
process to help that segment of Florida’s 
population least able to advocate for itself. 

e@ After many years of effort, the Judi- 
cial Evaluation Committee has devised a 
model evaluation procedure designed to 
help our electorate have a better under- 
standing of the men and women they elect 
to administer justice in this state. Regard- 
less of whether all judges become ap- 
pointed once the current debate over merit 
selection and retention is complete, the 
committee is to be commended for its 
many hours of hard work to better the 
understanding of the voting public. 

@ The Military Law/ Aid to Servicemen 
Committee continues in its fine “Opera- 
tion Standby” program, providing advice 
on Florida law to military lawyers sta- 
tioned in our state. The committee also 
provides informational materials at each 
military base regarding legal ramifications 
of retirement and other topics of concern 
to our men and women in uniform. 

@ The Young Lawyers Division again 
this year undertook a number of com- 
mendable projects, including continuing 
its recruiting for the statewide guardian 
ad litem program, coordinating “Christ- 
mas in January” for underprivileged youth 
throughout Florida. 

This list of noteworthy endeavors is by 
no means exhaustive. As you read the 
reports from our committees and sections 
you cannot help but become convinced 
that members of The Florida Bar may be 
rightly proud of the many public services— 
not glamorous, perhaps, and rarely recog- 
nized outside our profession—which day 
in and day out help to make our state a 
better place in which to live. These pro 
bono efforts, undertaken by literally hun- 
dreds of our members, may go unsung, 
but their effect is felt everyday.0 
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Title USA of New York 
Is now part of TRW Title 
Insurance Inc. 


RW Inc. is proud to announce the acquisition of 


Title USA of NY, a major insurance underwriter. The 


new company is called TRW Title Insurance Co. of 


NY, and is part of our national title insurance underwriting network. 


As a result of this acquisition, TRW Title Insurance Inc. is prepared to 
process all claims established by Title USA of NY. TRW Title Insur- 
ance Inc. products are available in more than 44 states coast-to- 
coast, plus Puerto Rico and the U.S. Virgin Islands. TRW Title Insur- 
ance Co. of NY is part of TRW Real Estate Loan Services, providing 
mortgage credit reports, appraisals and closing documents to the 


residential real estate lending market. 


TRW Title Insurance Co. of NY... now a national force in the industry. 


For more information about TRW Title Insurance Inc., call 


1.800.835.2764, or contact your local TRW Title Insurance office. 
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afting Restrictive 


Covenants Between Lawyers 


by Roger B. Howard 


octors, accountants, and professionals other than 
lawyers may enter into and enforce reasonable re- 
strictive covenants which limit the time and place in 
which a partner may practice, and the clients he may 
serve after withdrawing.' The Rules of Professional Conduct 
take that right away from lawyers and prevent them from 
enforcing most restrictive covenants unless they involve benefits 
upon retirement.? This article proposes restrictive covenants 
which do not violate the Rules of Professional Conduct and 
which may compensate lawyers for damages caused by a 
departing partner. 

Most restrictive covenants between lawyers are per se unen- 
forceable because they violate Rule of Professional Conduct 
4-5.6. The rule states in relevant part: “A lawyer shall not 
participate in offering or making ... a partnership or employ- 
ment agreement that restricts the rights of a lawyer to practice 
after termination of the relationship, except an agreement 
concerning benefits upon retirement.” 

The Comment to Rule 4-5.6 states: “An agreement restricting 
the right of partners or associates to practice after leaving a firm 
not only limits their professional autonomy, but also limits the 
freedom of clients to choose a lawyer.™ 

Thus, any covenant restricting when or where a lawyer may 
practice or what clients he may accept is unethical and void as 
against public policy. Further, a restrictive covenant is unen- 
forceable if a partner may lose benefits otherwise due from the 
partnership because he opened his office or accepted a client.5 
It logically follows that a restrictive covenant which does not 
affect a withdrawing partner’s practice, his clients or income, or 
only concerns benefits upon retirement, does not violate Rule 
4-5.6. 

There are two classes of restrictive covenants which may 
satisfy these ethical restrictions: “withdrawal covenants” which 
provide for the loss of benefits to a withdrawing partner whether 
he continues to practice law or accept clients; and “retirement 
covenants” which provide for the loss of benefits to a retiring 
partner who chooses to compete with the partnership.® 

Most partnership agreements do not distinguish between 
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retirement, withdrawal, or death of a partner. However, a 
covenant which provides that a withdrawing partner loses 
benefits that a retiring or deceased partner should receive is not 
per se unenforceable, assuming the covenant is consistent with 
general partnership and contract law. More to the point, it 
should not be burdened with the limitations associated with 
restrictive covenants not to compete which involve antitrust 
concerns. Nevertheless, because there is no law interpreting 
withdrawal covenants, this article assumes that the courts will 
hold a withdrawal covenant to the same difficult standards as 
covenants not to compete. 

Using this criterion, a withdrawal covenant must: (1) be 
supported by valid consideration; (2) protect a legitimate interest 
of the partnership; (3) not do unreasonable harm to the partner; 
and (4) not be contrary to public policy.” We will also assume 
that the courts will apply a balancing test: To the extent that the 
restrictive covenant favors the partnership’s interests over those 
of the withdrawing partner, it will be enforceable.’ 

Each partner must receive consideration for the withdrawal 
covenant. Part of the consideration is admission to the partner- 
ship. However, a withdrawal covenant will be carefully scruti- 
nized by the court, and the drafting lawyer would be wise to add 
additional language reciting specific consideration received by 
the partner for accepting the covenant. 

Recent cases suggest that the courts are sympathetic to the 
needs of the law firm. However, the partnership may help the 
court by making the consideration fit the need. The considera- 
tion might include support in complying with the Rules of 
Professional Conduct; and support from other partners whose 
special skills allow each partner to specialize. Thus a preamble 
to a withdrawal covenant might state: “In consideration for 
entering into this partnership agreement, and 
for providing mutual support and compliance 
with the Rules of Professional Conduct, . . .” 

A partner might also receive consideration 
for being allowed to specialize. A full-service 
partnership would include corporate, tax, real 
estate, and litigation partners, among others. 
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If the partner wishes to specialize in tax, 
part of the consideration for the with- 
drawal covenant would be the opportunity 
to practice tax law and refer other matters 
to the other partners. The preamble to a 
withdrawal covenant might continue: “. . . 
and in consideration for the conditions 
necessary to practice their respective spe- 
cializations, .. .” 

The withdrawal covenant must also pro- 
tect a legitimate interest of the partner- 
ship. One interest is to recover costs the 
partnership incurs through the partner’s 
withdrawal. The partnership must expend 
time and money finding a new partner, 
promoting an associate, retraining an ex- 
isting partner, or referring the work to 
lawyers outside the partnership. The part- 
nership may also lose clients because it 
cannot serve them. Certainly, a partner- 
ship has a legitimate interest in compensa- 
tion for those costs. The withdrawal cove- 
nant might continue: “... and in recogni- 
tion of the legitimate interests of the 
partnership in compensation for costs, 
expenses, and other losses incurred by 
withdrawal of a partner, . . .” 

In evaluating a withdrawal covenant, 
the courts will also consider any unreason- 
able harm to the partner. It is important 


to limit the withdrawal covenant to those 
partners whose loss may reasonably dam- 
age the partnership, and to the amount of 
damages reasonably incurred. 

A court may find a withdrawal cove- 
nant unreasonable if it provides for the 
loss of benefits by a partner who is forced 
to leave involuntarily. It serves no legiti- 
mate partnership interest and could be 
interpreted as an unreasonable penalty. 
The withdrawal covenant should cover 
only partners who leave voluntarily. 

There may also be circumstances in 
which the law firm and the partner agree 
that the partner should withdraw. If the 
partner and the firm negotiate a reason- 
able withdrawal, forfeiture of benefits would 
interfere with the agreement and the with- 
drawal covenant might be unreasonable. 
The covenant should provide that benefits 
are not lost if the partner receives written 
permission to withdraw from the partner- 
ship. 

Finally, it is unlikely that the courts 
would support an agreement under which 
a retiring partner could not retire without 
loss of benefits otherwise given to involun- 
tarily withdrawing partners. The with- 
drawal covenant should provide that a 
retiring partner does not lose his benefits 
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because he leaves the firm. 

The withdrawal covenant should con- 
tinue: “... the undersigned hereby cove- 
nant and agree that if a partner voluntar- 
ily withdraws from the partnership with- 
out prior written consent of the partnership 
or if he fails to give written notice to the 
partnership that he is retiring from the 
practice of law, then he shall lose the 
following benefits otherwise due to him 
in this agreement: . . .” 

Even if the withdrawal covenant is 
limited to voluntarily withdrawing part- 
ners, it may be unreasonable if the benefits 
lost by the withdrawing partner exceed the 
loss by the partnership. In selecting the 
benefits lost, a withdrawal covenant might 
conclude with any of the following: undis- 
tributed profits, equity interests, and re- 
tirement benefits. 

The courts will usually support forfei- 
ture of undistributed profits more readily 
than other forfeiture provisions.!° Part- 
ners are often entitled to receive compen- 
sation for work in progress and accounts 
receivable. To prevent a cash flow crisis, 
the partner’s share may be distributed 
over several years as a portion of future 
profits of the partnership. Loss of undis- 
tributed profits as future income are a 
favorite economic sanction by partnerships. 

The withdrawing partner’s equity inter- 
ests in the partnership are also available 
to compensate the partnership. However, 
if the interests have vested, the courts are 
less likely to find the loss reasonable.!! 
As a general rule, the partnership should 
opt for undistributed profits rather than 
the partner’s equity interest when looking 
for compensation. 

Finally, withdrawal covenants may af- 
fect retirement benefits. Plans covered by 
the Employment Retirement and Security 
Act of 1974 (ERISA) prohibit forfeiture 
of employee benefits with very limited 
exceptions.!2 Vested benefits under em- 
ployee benefit plans can only be forfeited 
where the vesting provisions of the plan 
are in excess of the minimum required by 
ERISA! or when the benefits under the 
plan are payable prior to normal retire- 
ment age.!4 All other vested benefits can- 
not be forfeited. Nevertheless, forfeiture 
of retirement benefits or the delay of 
benefits can be a significant source of 
compensation from the withdrawing part- 
ner. 

As a general rule, the withdrawal cove- 
nant should be included in any documents 
affected by the covenant. If the with- 
drawal covenant provides loss of undis- 
tributed profits, the withdrawal covenant 
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should be included in any employment 
agreement. Loss of equity should be in- 
cluded in any separate agreements relating 
to real estate or corporate assets owned 
by the partnership. 

The withdrawal covenant affecting re- 
tirement benefits is particularly sensitive 
and should not be drafted without a 
careful review of the program by an 
expert. With this caveat, there are several 
qualified benefits plans which the partner- 
ship may consider. The following may be 
used in a defined benefits plan to restrict 
benefits vested earlier than seven years 
and payable upon early retirement: 

(A) Early Retirement Age. The “early 
retirement age” shall be 55 years of age. 

(B) Normal Retirement Age. The “nor- 
mal retirement age” shall be 65 years of 
age. 

(C) Vesting. A participant’s accrued 
benefits shall be 100 percent vested after 
five years of service. 

(D) Forfeiture for Certain Acts. Not- 
withstanding the provisions of Section (C) 
a participant shall be ineligible for retire- 
ment benefits until the normal retirement 
age and shall forfeit any amount in excess 
of the following accrued benefit in his 
employer account if he should voluntarily 
withdraw from the partnership without 
the prior written consent of the partner- 
ship or if he should fail to give notice in 
writing that he is retiring from the practice 
of law.... 


Years of Service Percentage Vested 
3 20% 
4 40% 
5 60% 
6 80% 
7 100% 


Under these provisions, a withdrawing 
partner may lose some or all of his 
benefits if he withdraws before he com- 
pletes seven years with the firm. Even after 
seven years, a withdrawing partner cannot 
collect retirement benefits until he reaches 
age 65. Given the trend toward early 


retirement, this is not an inconsequential 


loss. 

Finally, a withdrawal covenant must be 
consistent with public policy. In addition 
to the issues discussed, the courts will 
carefully scrutinize the remedies in the 
withdrawal covenant in light of public 
policy.!5 The withdrawal covenant might 
include the following remedies: forfeiture 
of benefits; actual damages; liquidated 
damages; injunctive relief; or any combi- 
nation of the above. 

Forfeiture provisions are the most ac- 


“He said that 


when his time finally came, be wanted his 


Crane’s nearby.” 


FOR YOUR COMPLIMENTARY 


ceptable remedy. All of the partners should 
be aware of their potential loss from 
withdrawing. Forfeiture also provides the 
partnership with compensation without 
going to court and incurring litigation 
expenses. Forfeiture has the added advan- 
tage of being prospective and does not 
affect benefits earned and received prior 
to imposition of the withdrawal sanctions. 
Accordingly, the partnership should use a 
forfeiture provision in a withdrawal cove- 
nant. 


Drafting the 
Retirement Covenant 

Other remedies suffer from a variety of 
problems. Actual damages are difficult to 
determine and require legal action by the 
partnership to recover them. Liquidated 
damages may not compensate the firm for 
its losses or may be too severe to support 
the damages done, thus violating public 
policy. An injunction may be effective for 
a medical partnership intent on stopping 
a former partner from treating patients, 
but it is unethical for a law firm to do so 
under Rule 4-5.6, and is void as against 
public policy.'® Thus, the withdrawal cove- 
nant should focus on forfeiture and should 
avoid other remedies. 

The same criteria should be applied to 
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retirement as withdrawal covenants, but 
the retirement covenant must provide rea- 
sonable time and territorial limits.!7 

Valid consideration is provided by waiver 
of the withdrawal covenant. Thus, a retire- 
ment covenant might begin: “In considera- 
tion for waiver of the withdrawal cove- 
nant,...” 

One legitimate interest of the partner- 
ship is the economic disruption resulting 
from the retired partner’s contact with the 
partnership’s clients and the partner’s com- 
petition with the partnership. Other tradi- 
tional interests, such as trade secrets, con- 
fidential or unique customer information, 
goodwill and customer relationships might 
be inconsistent with the Rules of Profes- 
sional Conduct which prevent clients from 
being bartered or sold.'® The retirement 
covenant might continue: “... and in 
recognition of the legitimate interests of 
the partnership in compensation for costs, 
expenses and income lost by the return to 
practice of a retired partner, ...” 

Time and geographical limits have been 
litigated by other professionals. It is clear 
that two years is a reasonable time limit 
and all counties contiguous to those in 
which the partnership practices law is a 
reasonable geographical limit.!9 The retire- 
ment covenant might conclude: “... the 
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undersigned hereby covenant and agree 
that if a partner retires from the practice 
of law, and if, within two years from the 
date of his withdrawal from the firm, he 
resumes the practice of law in any county 
or other jurisdiction in which the partner- 
ship maintains an office or any contiguous 
jurisdiction thereto, then he shall lose the 
following benefits provided in this agree- 
ment: 

(a) undistributed profits; 

(b) equity interests; and 

(c) retirement benefits.” 

If the partnership decides that the retir- 
ing partner should lose his retirement 
benefits as compensation for breach of the 
retirement covenant, the following clause 
should be included in the qualified defined 
benefits plan set forth above: “... or if, 
within two years from the date of his 
retirement from the practice of law, he 
commences to practice law in any county 
or other jurisdiction in which the partner- 
ship maintains an office or any contiguous 
jurisdiction thereto, . . 


Conclusion 

There is no legal or ethical reason why 
partners cannot agree to restrictive cove- 
nants which protect them from loss or 
damages resulting from the unauthorized 
withdrawal of a partner or his false retire- 
ment. The ethical prohibition against re- 
stricting a lawyer’s practice, and a client’s 
right to the lawyer of his choice, is not 
affected if the voluntarily withdrawing 
partner forfeits some of his future benefits 
to compensate the partnership. If the 
partnership has legitimate damages, the 
amount of the forfeited income is reason- 
able and the rights and privileges of the 
withdrawing partner and the public are 
protected, then the restrictive covenant 
will be enforceable. 

In the same vein, if a partner retires and 
thereby accepts full value for his partner- 
ship, he should not, and ethically cannot, 
go into competition with the partnership. 
If he does, he may forfeit reasonable 
benefits as compensation for violating a 
retirement covenant.O 

' Fa. Stat. §542.33(2) (1987) provides ex- 
ceptions to contracts in restraint of trade com- 
monly called covenants not to compete. For a 
general overview of the history of such restric- 
tive covenants see Blake, Employee Agreements 
Not to Compete, 73 Harv. L. Rev. 623 (1960). 
For a summary of Florida law see Kirby, 
Defending the Former Employee Against Non- 
competition Lawsuits, 63 Fra. B. J. 53 (March 
1989), and Coffey, Noncompete Agreements 
by the Former Employee: A Florida Law 


Survey and Analysis, 8 Fira. St. L. Rev. 727 
(1980). 


There is no legal 
or ethical reason 
why partners 
cannot agree to 
restrictive 
covenants 


2 RuLes REGULATING THE FLORIDA Bar, 62 
Fria. B. J. 33 (1988), Ch. 4, Rules of Profes- 
sional Conduct 4-5.6 Restrictions on the right 
to practice, at 85. For a general analysis of 
Rule 4-5.6 as contained in the American Bar 
Association’s Model Rules and its predecessors 
see Kalish, Covenants not to Compete and the 
legal Profession, 29 St. L. U. L. J. 423 (1985). 

Td. 

4 Id. 

5 The Florida Bar Staff Opinion TE089060 
(Feb. 23, 1989). See also Gray v. Martin, 63 
Or.App.173, 663 P.2d 1285 (1983), interpreting 
the American Bar Association Code of Prof. 
Resp. DR2-108(A) containing the same opera- 
tive language as Rule 4-5.6. There is only one 
exception in the last 28 years. In Cohen v. 
Lord, Day & Lord, 144 N.Y.A.D.2d 161, 534 
N.Y.S.2d 161 (A.D.1 Dept 1988), the court 
ruled that a restrictive covenant between law- 
yers was a “financial disincentive” and not a 
covenant not to compete, although the opera- 
tive language before the court was identical to 
the language addressed by the Oregon court in 
Grey. 

6 The terms are the author’s. 

7The elements restricting the validity of a 
withdrawal covenant have not been interpreted 
by Florida courts. To be sure that the covenant 
is enforceable, the drafter must assume that 
they are the same as those involving other 
restrictive covenants. See generally The Re- 
statement (Second) of Contracts, section 188; 
The Restatement (First) of Contracts, section 
515; Handler & Lazaroff, Restraint of Trade 
and the Restatement (Second) of Contracts, 57 
N.Y.U.L.REv. 669 (1982). 

8 Jd. See also Tomasello, Inc. v. De Los 
Santos, 394 So.2d 1069 (Fla. 4th D.C.A. 1981), 
and Availability, Inc. v. Riley, 336 So.2d 668 
(Fla. 2d D.C.A. 1976), for a discussion of a 
balancing test under Florida law. 

9 Cohen v. Lord, Day & Lord, 144 N.Y.A.D. 
2d 161, 534 N.Y.S.2d 161 (A.D.1 Dept 1988); 
Pratt v. Blunt, 140 Ill.App.3d 512; 94 Ill. Dec. 
815; 488 N.E.2d 1062 (Ill.App. Sth Dist. 1986); 
Adies et.al v. Epstein, 393 A.2d 1175 (Pa. 1978). 

1229 U.S.C. §1001-1461 (1988), and particu- 
larly 29 U.S.C. §1053 “Minimum Vesting Stan- 
dards.” 

'3 Clark v. Lauren Young Tire Center Profit 
Sharing Trust, 816 F.2d 480,481 (9th Cir. 1987). 
For a particularly interesting case involving a 
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forfeiture provision in a pension plan among 
lawyers, see Lojek v. Thomas, 716 F.2d 675 
(9th Cir. 1983). 

4 Wolcott v. Nationwide Mutual Insurance 
Co., 664 F. Supp. 1533, 1540 (S.D. Ohio, E.D. 
1987); Riley v. MEBA Pension Trust, 452 F. 
Supp. (S.D.N.Y. 1978), aff'd on other grounds, 
586 F.2d 968 (2d Cir. 1978). 

15 See, e.g., Rollins Protective Services Co. 
Inc. v. Lammons, 472 So.2d 812,813 (Fla Sth 
D.C.A. 1985); Cherry, Bekaert & Holland v. 
LaSalle, 413 So.2d 436,437 (Fla. 3d D.C.A. 
1982). See also Kirby, 63 Fra. Bar J. 53; 
Coffey, 8 Fra St. L. Rev. 727, and the cases 
cited therein. 

'6 See generally Robinson, When the Party 
is Over: Right of Departing Attorneys to the 
Clients of Their Former Firm, Iv. Bar J. 552 
(June 1987), and Rendleman, From the Ethics 
Point of View, ILL. Bar J. 557 (June 1987), and 
cases cited supra at n.6. 

17 Fra. Stat. §542.33(2) (1987). 

18 ABA Comm. on Professional Ethics, For- 
mal Op. 300 (1961); Grey v. Martin, 63 Or.App. 
173, 663 P.2d 1285 (1983). For a general review 
of this issue see Kalish, Covenants not to 
Compete and the Legal Profession, 29 St. 
Louis U. L. J. 423 (1985). 

19 Orkin Exterminating Co. v. Martin, 515 
So.2d 28 (Fla. 3d D.C.A. 1987); Capraro v. 
Lanier Business Products, Inc., 445 So.2d 719 
(Fla. 4th D.C.A. 1984), approved, 466 So.2d 
212; compare with Grey v. Martin, 63 Or.App. 
173, 663 P.2d 1285 (1983). There is at least 
some suggestion that five years may not be 
unconscionable in the purchase of a business. 
Joseph U. Moore, Inc. v. Neu, 500 So.2d 561 
(Fla. 2d D.C.A.), rev. den., 508 So.2d 15 
(1986); Merritt v. Smith, 446 So.2d 263 (Fla. 
2d D.C.A. 1984). But see McQuown v. Lakeland 
Window Cleaning Co., 136 So.2d 370 (Fla. 2d 
D.C.A. 1962) (limiting five-year provision in 
covenant not to compete to one year). 

20 Grey v. Martin, 63 Or.App. 173, 663 P.2d 
1285 (1983); Cohen v. Lord, Day & Lord, 144 
N.Y.A.D.2d 161, 534 N.Y.S.2d 161 (A.D. 1 
Dept 1988). 
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These benefits can make 
your days easier and 
better organized: 


Never Miss Another 
Deadline 

Why risk the embarrassment and cost of 
missing deadlines? With Abacus software 
on your computer, your worries about in- 
accuracy and oversights are over. Now 
nothing will slip by you. Abacus works 
like a multi-part tickler system, with all 
filing and cross-referencing done for you! 


Built-in Court Time Rules 
Work Like Magic 


Court rules automagically calculate all of 
your case deadlines, statute of limitations 
and reminders then post them to the 
master and individual calendars. Abacus 
adjusts for holidays and weekends and 
alerts you to conflicting appointments. 
You can easily modify the built-in time 
tules, or add your own! 


Makes Rescheduling 
Effortless 


Now you can change any date without 
concern for what might be affected. All of 
your affected events are instantly dis- 
played, recalculated and adjusted on your 
command. 


Enjoy Peace Of Mind 

en It Comes To Your 
Key People 
What if something happened to one of 
your key people? Simple! Just print a 
report of all the clients, cases and events 
being handled by that person and see the 
notes and upcoming deadlines without 
searching through drawers, files and slips 
of paper. 


Stress-free Control Over 
Every Case 


You’ll never miss a step with Abacus 
master checklists set up for your office 
procedures (such as opening a new case, 
corporate filings or real estate closings.) 
Instant access to case details and notes, 
with searches by any word or phrase keeps 
you in control. 


Calendaring and case management software 
makes your life easier 


Mailings Made Easy 


Do you ever face "mailing overload?" 

With Abacus you can select exactly the 
group you want, and print labels or create 
a mail merge file to use with your word 
processor. Now it’s easy to send notices 
to all defendants in a matter, or a market- 
ing newsletter to all the firm’s clients! 


Laser Calendars™ 


Laser Calendars are clear, concise and up- 
to-the-minute with just the information 
you want to see on them. 


Instant Answers And 
Happy Clients 


When a client calls...you can have im- 
mediate answers without having to “pull 
the file.” It’s like having your rolodex, 
files and tickler box interlinked and on- 
line giving you instant access at the touch 
of a key. 


What do Abacus LAW 
users have to say? 


"Six months ago I didn’t know any- 
thing about computers...and with 
your program I don’t need to. If I 
don’t understand something, I 
figure it out right there in the 
program by reading the help screens. 
I’ve never opened the manual - don’t 
even know where it is!" 

C.D., Secretary 


"Tam extremely impressed with your 

new version, particularly the user in- 
terface and your obvious attention 
to detail. One of the best features is 
the laser calendars, which I set to 
work for me the day of installation." 
J.G., Attorney 


"The documentation is great, 
straight forward. The few times I 
needed to look something up, I went 
straight to it quickly and easily. But, 
heck, the program just runs itself." 
G.M., County counsel 


Set-up For You And _ 
Ready To Use Immediately 
You'll be able to use Abacus key features 
the very first day. Abacus makes life easy 
with specific context help screens 
throughout, toll-free hotline support, and 
an easy-to-read manual. 


Answers To Your 
Questions 

Q. Can I print a calendar for just one at- 
torney, and also a combined master calen- 
dar for the whole office? 

Q. Can I get a list of all the matters that 
I’m handling for just one client? 

Q. Can I really take up to 6 months to try 
it and get a full refund if ’'m not 100% 
satisfied? 

A. Yes, Yes, Yes! 


Outstanding Value 


We guarantee you’ll find Abacus LAW 
worth more than its low price of $199 (net- 
work $299) or we’ll refund your money. 
Six months of unlimited, toll-free hotline 
support from friendly, knowledgeable ex- 
perts is included! 


Guaranteed Risk-free! 


Your satisfaction is unconditionally 
guaranteed. Take up to six full months to 
decide. If you’re not 100% satisfied, simp- 
ly return it for a full refund. 


Easy to Order 
Call Toll-Free 


Use your Visa or 
MasterCard 


Non-Network $199, Network $299 


ABACUS 


Abacus Data Systems, Inc. 
2775 Via de la Valle, #101 
Del Mar, CA 92014 


800-444-4979 
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JURY DUTY— 


hen Service Becomes 
Penance 


by Lauri Waldman Ross 


oth our federal and state constitutions guar- 
antee a right to trial by jury in criminal 
proceedings and in suits at common law.! 
Prospective jurors in both the federal 
and state jury pools are drawn from 
lists of registered voters. Under the 
federal system, each district court 
fF draws up a plan based on either 
¢ voter registration lists or lists of actual 
* voters of the political subdivisions in the 
# Aistrict.2 These names are then placed in a 
** master jury wheel for selection.3 
é In the state system, jurors are drawn from 
s” citizens of the staie who are registered in their 
‘* respective counties.4 Such is the critical need for 
yt ' jurors, that currently under consideration is a 
‘proposal to broaden the jury pool by using lists of 
licensed drivers.° 
& Given that our judicial system cannot function without 
a surfeit of qualified jurors, are we doing enough to protect 
them when they fulfill their civic duty and serve? What 
manner of protection are they entitled to receive? 


State Remedies 
F.S. §40.271 became effective in 1974.6 In pertinent part, it 
provides: 


ee 40.271 JURY SERVICE. — 
: (1) No person summoned to serve on any grand or petit jury in this 
state, or accepted to serve on any grand or petit jury in this state, shall 

a be dismissed from employment for any cause because of the nature 

ve or length of service upon such jury. 

f° (2) Threats of dismissal from employment for any cause, by an 

~ employer or his agent to any person summoned for jury service in this 
state, because of the nature or length of service upon such jury may 

ra be deemed a contempt of the court from which the summons issued. 

° (3) A civil action by the individual who has been dismissed may be 
brought in the courts of this state for any violation of this section, and 
said individual shall be entitled to collect not only compensatory 
damages, but, in addition thereto, punitive damages and reasonable 

attorney fees for violation of this act. 
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Pursuant to this statute, neither an 
employer nor the employer’s agent may 
dismiss or threaten dismissal of an em- 
ployee because of the nature or length of 
jury service.’ Both the employer and the 
agent are subject to the sanction of crimi- 
nal contempt.® 

Additionally, an employee normally con- 

sidered “at will” has a new civil cause of 
action pursuant to §40.271 for both com- 
pensatory and punitive damages provided 
the employee proves a discharge “because 
of the nature and length of service upon 
such jury.” The term “compensatory dam- 
ages” is not defined and is broad enough 
to cover intangible as well as tangible 
losses. The statute is remedial in nature, 
and must be broadly construed in accor- 
dance with its purpose — to ensure that 
the public’s interest in the administration 
of justice remains paramount to and un- 
hindered by the self-serving interests of 
individuals.!° As noted: 
No juror should have to come to jury duty 
fearful that his job, his source of income, his 
very livelihood would be arbitrarily and wrong- 
fully terminated. Victims who have been civilly 
wronged or criminally injured have a right to 
expect that justice will prevail by decisions 
rendered by a fair and impartial jury. Not only 
is this true, our Constitution mandates it.!! 

While a court may have the implicit 
contempt power to enjoin a dismissal 
before it occurs,!2 the Florida statute does 
not require mandatory reinstatement. Nor 
does it address the issue of lost seniority, 
assuming reinstatement is offered. A sub- 
sequent damage action may afford little 
solace to an employee serving on a jury 
for an indefinite term, when he suddenly 
finds himself without a job. 


Federal Remedies 

In 1971, the Judicial Conference of the 
United States offered a proposal for the 
protection of juror employment which 
contained a criminal penalty.!3 The secre- 
tariat of the Judicial Conference, Commit- 
tee on the Operation of the Jury System 
collected data on juror-employment in- 
timidation, and on May 4, 1978, rendered 
his report to the Subcommittee on Courts, 
Civil Liberties, and the Administration of 
Justice.'4 He found numerous, widespread 
instances of such intimidation, and cur- 
rent methods of curtailment to be woe- 
fully inadequate.'5 Actions for “obstruc- 
tion of justice” were proven unsuccess- 
ful.'© The incidents likewise did not fall 
within the scope of any civil rights laws.!7 
Rare was the instance of a district court 
invoking its contempt powers against an 
employer.!8 Indeed, one of very few re- 


In light of the 
Justice 
Department's 
findings of past 
juror intimidation, 
it is simply 
unreasonable to 
conclude that such 
conduct is no 
longer taking place 
today 


ported cases terminated in a mere $100 
fine against the employer and his agent 
individually.!9 
The Judicial Conference concluded: 

[JJurors are sometimes coerced, threatened or 
intimidated by their employers for the purpose 
of discouraging their performance of jury serv- 
ice or motivating them to seek an excuse from 
such service. On other occasions, jurors who 
have served their term of duty, sometimes 
despite the threats posed by their employers, 
are inexplicably dismissed from their employ- 
ment for no announced or apparent reason and 
clearly as a result of their absence for jury 
service. It is the position of the Judicial Confer- 
ence that federal jurors should not be subjected 
to this sort of harassment or retaliatory dis- 
charge by employers. It is provided at 28 
U.S.C. §1861 that all citizens summoned for 
jury duty in the United States district courts 
“shall have an obligation to serve as jurors 
when summoned for that purpose.” As a conse- 
quence of imposing this obligation, it is submit- 
ted that the government has a corresponding 
duty to afford reasonable protection to federal 
jurors against adverse consequences in their 
daily lives as a result of their performance of 
the obligation imposed on them.” 


Thereafter, Congress passed the Jury 
System Improvements Act of 1978.2! The 
act prohibits an employer from “dis- 
charg{ing], threaten[ing] to discharge, in- 
timidat[ing] or coerc[ing] any permanent 
employee by reason of such employee’s 
jury service....”22 The statute authorizes a 
new civil action, but limits any damages 
to lost wages or “other benefits.” The term 
“other benefits” includes commissions, in- 
surance benefits, sick leave, vacation pay, 
use of a company car, and other com- 
monly recognized fringe benefits, but nor- 
mally does not include an award for mental 
anguish.2? The statute further authorizes 
injunctive relief and reinstatement, and 
guarantees the resumption of employment 
without loss of seniority.” It finally author- 


izes the assessment of a maximum civil 
fine of $1,000 payable to the United States 
government.?5 

Both the state and federal statutes author- 
ize an attorney fee award to a prevailing 
employee/juror.26 Upon a court finding 
of “probable merit,” the federal statute 
even permits the appointment of counsel 
to represent the intimidated employee.”’ 

Those few cases addressing the issue 
have determined that the parties have a 
constitutional right to jury trial on their 
statutory damage claims.”8 Provided the 
issue is properly preserved, the discharged 
or intimidated employee is also entitled to 
prejudgment interest on any damage 
award.?9 


Effectiveness of the Remedies 

In light of the Justice Department’s 
findings of past juror intimidation, it is 
simply unreasonable to conclude that such 
conduct is no longer taking place today. 
Nevertheless, in the decade-plus since both 
statutes were enacted, there are few re- 
ported decisions. 

Of the five reported Florida decisions,*® 
employers have prevailed in four.3! Strik- 
ing among these is the case of Patierno v. 
State, 391 So.2d 391 (Fla. 2d DCA 1980), 
in which an employer admittedly cut off 
an employee’s salary during jury duty. As 
a result of economic hardship, the em- 
ployee petitioned for his dismissal from 
jury service. The trial court agreed, was 
forced to replace the employee with an 
alternate, and promptly held the employer 
in contempt of court. 

On appeal, based on an obviously strict 
interpretation of the state statute, the 
Second District Court of Appeal reversed 
the contempt citation. It held that the 
employer’s refusal to pay a salary during 
jury service was not tantamount to a 
“threat of dismissal.”32 Notwithstanding 
the obvious disruption of court proceed- 
ings caused by the employer’s admitted 
acts, the appellate court found “no evi- 
dence” the employer “intended to embar- 
rass, hinder or obstruct the court in the 
administration of justice or hinder its 
dignity.”33 

Contrast this with the recent decision 
of United States v. Adamita, 701 F.Supp. 
85 (S.D.N.Y. 1988). While serving on a 
federal jury, a single parent was told by 
her employer that she would not be paid. 
Finding the employer’s threat an impedi- 
ment to the trial, the court ordered that 
payment be made, noting that: 


Discharging a juror in a protracted trial creates 
the risk of a mistrial should the need to excuse 
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other jurors arise. Likewise, the economic strain 
created by forcing the juror to serve without 
benefit of pay from her employer could impair 
the right to all parties to a fair trial.“ 


Regardless of the employer’s “intent,” 
the federal court thus found a statutory 
violation — obviously because of the 
inherent disruptive effect of the employer’s 
actions. The court further enjoined the 
employer from taking any direct or indi- 
rect action impairing the juror’s ability to 
fulfill her service. It retained jurisdiction 
to ensure no retaliation was forthcom- 
ing.>5 

While likewise few in number, actions 
under the federal statute, as demonstrated 
by Adamita, have met with nominally 
more success than their state counter- 
parts.36 

If the written decisions are indicative of 
a trend, it is that the employee who serves 
may receive less in the way of court 
protection than the employee deserves. 
Among the barriers faced are the follow- 
ing: 

First and foremost, the amount of com- 
pensatory damages at issue are usually 
nominal. Few lawyers are willing to risk 
filing a major lawsuit for a contingent/ 


hourly fee. Second, the employer tends to 
have far greater resources with which to 
respond to any action. Third, the state 
statutorily-authorized award of punitive 
damages has proven illusory thus far — 
not a single reported state decision has 
found an employer’s action sufficiently 
“willful or wanton” to warrant such award. 
It is likewise questionable whether the 
$1,000 maximum federal penalty is suffi- 
ciently large to deter employer miscon- 
duct.37 

On May 16, 1989, the author canvassed 
each of the state circuit courts to deter- 
mine whether it currently maintains a 
policy of notifying prospective jurors of 
their rights. Of the six odd responses 
received, the 10th, 13th, 17th, and 19th 
circuits acknowledged no standing policy, 
although information is dispensed upon 
inquiry.*® The 11th Circuit forwarded a 
copy of the statute and Dade County 
Ordinance §11-31 (eff. April 15, 1986).39 
Such ordinance prohibits an employer of 
at least 10 employees from withholding 
wages or salary from a full-time employee, 
so long as the employer is given five days 
prior notice of such jury service. The 
Fourth Judicial Circuit, however, is in the 


process of developing a “juror’s hand- 
book” which will provide notice to pro- 
spective jurors of their rights against threats 
of dismissal or actual dismissal from em- 
ployment.” 

It is suggested that jurors should be 
uniformly notified of their rights at the 
time they report for duty. Jurors should 
be encouraged to report any threatened 
or perceived violations immediately. Once 
a juror demonstrates a good faith basis for 
a violation, the burden should be shifted 
to the employer to propound a valid 
nonservice-related basis for the coercion 
or discharge. Moreover, what is wanted is 
the recognition that knowing interference 
with the judicial system through employee- 
directed intimidation, demotion, coercion, 
and/or threatening conduct is sufficiently 
“willful and wanton” in and of itself to 
justify a punitive, deterrent award. 

The foregoing rudimentary protections 
will help ensure that jury duty does not 
become synonomous with juror penance, 
and that the judicial system does not 
founder for want of willing fact-finders. 0 


1U.S. Const. Amends. VI & VII; Fria. 
Const. Art. I, §§ 16,22. 


| Private Banking 
_ And Trustee Services. 


‘Asset Protection and Personalized Service. 


1! Since 1685 when Abraham Crompton founded 7 
Crompton & Evans Union Bank, the oldest-root of the 

National Westminster Bank Group, we have remained 

a leader in private banking and trustee services. ==> 


With over 300 years of banking tradition and strength, 
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damages, and few actions were filed under its 
provisions. Its amendment by the Fair Housing 
Amendments Act of 1988 (eff. March 1989) has 
recently revitalized the statute and spawned an 
increase in vindicatory actions. Stiffer Housing 
Law Gets Results at 2, National Law Journal 
4 (October 2, 1989). 

38 Letter of Nick Sudzina, May 26, 1989 
(10th Judicial Circuit); Letter of Guy Gillen, 
Jury Services, June 14, 1989 (13th Judicial 
Circuit); Letter of Judge Richard G. Payne, 
May 22, 1989) (16th Judicial Circuit); Letter of 
Judge Dwight L. Geiger, May 26, 1989 (19th 
Judicial Circuit). 

39 Letter of Ruben O. Correrow, special assis- 
tant to the chief judge, May 24, 1989 (11th 
Judicial Circuit). 

4 Letter of T. Grey Squires, judicial law 
clerk, May 24, 1989 (4th Judicial Circuit). 
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1. Give money to The Florida Bar Children’s Fund. 7 
Donations have ranged from $5 to $500. a 


2. Give your time to protect the rights of children ... 
as counsel, as guardian ad litem. 


3. Support legislation and funding for early investment 
in children. Write for a copy of The Florida Bar 
Legislative Recommendations for Children. Support 
candidates who support those recommendations. : 


4. Support a Children’s Service Council in your com- 
munity. Support a family court division within the 
circuit court. Make sure your law firm or organization 
has policies that recognize children’s needs. 


Questions? Contact The Florida 

Bar Commission for Children, The 
Florida Bar, 650 Apalachee Parkway, 
Tallahassee, FL 32399-2300. phone 
(904) 561-5600, fax (904) 222-3729 
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Fighting Back 


The Attorney’s Role in a 
Parental Kidnapping Case 


“Appellant journeyed to Miami, Florida, on 
August 13, 1981, and in a devious fashion 
‘snatched’ the child from a day care school.” 
Bonis v. Bonis, 420 So.2d 104, 106 (Fla. 3d 
DCA 1982). 


arents are kidnapping their chil- 
dren. This article seeks to assist 
the attorney in advising the vic- 
tim parent of the steps which 
should be taken to locate the abducted 
child; the available legal remedies against 
the abductor parent; the available re- 
sources which will assist in recovering the 
abducted child; and techniques to be em- 
ployed in preventing an abduction.! 


Locating the Abducted Child 

Typically the attorney’s first contact 
with the victim parent is a hysterical 
phone call advising that the child has been 
kidnapped by the noncustodial parent. 
The victim parent must be counseled to 
remain calm as he or she will be expected 
to be an active participant in the search 
for the missing child. 

Initially, the attorney should ask the 
victim parent to check with friends, rela- 
tives, school officials, and other persons 
who may have knowledge as to the child’s 
whereabouts to determine whether the 
child has in fact been abducted or whether 
the child has been legitimately delayed. A 
noncustodial parent’s failure to return the 
child on Sunday at 6 p.m., as provided 
by the visitation order, does not in and of 
itself mean that the child has been ab- 
ducted. The primary residential custodial 
parent must employ good sense and 


by Evan R. Marks 


rational thought in consideration of all of 
the relevant circumstances before claiming 
a child abduction. 

Having determined that the child is 
missing, the client should be advised to 
go immediately to the police to file a 
missing persons report. A current full- 
face photograph of the child should be 
presented. The police should also be re- 
quested to enter the child’s name and 
descriptive information into the FBI’s 
National Crime Information Center (NCIC) 
computer and the Florida Crime Informa- 
tion Center (FCIC) Missing Persons File. 
If the police are reluctant to cooperate, the 
victim parent should immediately contact 
the Missing Children Information Clear- 
inghouse of the Florida Department of 
Law Enforcement, (904) 488-5225, located 
in Tallahassee. The Missing Children In- 
formation Clearinghouse (MCIC) provides 
a variety of services which include moni- 
toring the Florida Crime Information 
Center (FCIC) Missing Person’s File. The 
MCIC also provides a toll-free instate 
WATS line (1-800-342-0821) to report 
immediately a child missing, to receive 
sighting information on possible missing 
children, and to respond to requests for 
assistance and information. Directories of 
resources of various public and private 
organizations, agencies and hotlines which 
will be of assistance in locating a missing 
child are available through the MCIC. 
The MCIC also works with the media in 
an effort to publicize information about 
children who are missing. 


Advise the victim parent to keep a diary 
with dates, names, and notes of each step 
taken during the course of the search. 
Copies of all letters sent and received 
should be kept. This documentation will 
facilitate followup on the various actions 
taken on the victim parent’s behalf and 
will also provide a useful tool in the event 
litigation against the abducted parent is 
pursued. When the child has been located, 
each person, agency, or organization who 
assisted the victim parent should be noti- 
fied so that they may focus their efforts 
on other cases. 

Next, the victim parent should be ad- 
vised to report the child missing to the 
National Center for Missing and Ex- 
ploited Children, 1835 K Street, N.W., 
Suite 600, Washington, D.C. 20006, via its 
toll-free hotline (1-800-843-5678) or direct 
line (202) 634-9821. The National Center 
for Missing and Exploited Children pro- 
vides technical assistance to parents and 
attorneys and helps explore available re- 
sources. A number of publications are 
available from this center which will assist 
the victim parent and the attorney in 
recovering the child. A copy of “Parental 
Kidnapping, How to Prevent an Abduc- 
tion and What to do if Your Child is 
Abducted” (August 1988, 3d Ed.) is avail- 
able from the center upon request. 

While the victim parent is filing the 
missing persons report, the attorney should 
examine the custody order and verify that 
it is valid and current. If the victim parent 
does not have an adjudicated right to 
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primary residential custody, i.e., a pre- 
dissolution of marriage parental abduc- 
tion, an application for a temporary custody 
order should be prepared and filed with 
the appropriate court. A valid custody 
order is legally enforceable in whatever 
state the child is located and will facilitate 
return of the child. 

The next step in locating the abductor 
parent and the missing child is for the 
attorney and the victim parent to com- 
mence their own investigation. All airlines 
should be contacted to ascertain whether 
the abductor and the child had reserva- 
tions on a flight. Rental car companies 
should be called to determine whether the 
abductor parent rented a car and, if so, 
when and where it was returned. Vari- 
ations on the abductor’s name should be 
suggested, i.e., married name, maiden name, 
first and middle names only. 

The abductor parent’s most recent bank 
records should be subpoenaed. These re- 
cords may show that an account has been 
closed, and the funds transferred to an- 
other account or another bank. If the 
account is still open, the cancelled checks 
may shed light on the abductor parent’s 
whereabouts. Charge card records, espe- 
cially from gasoline credit cards, may also 
assist in locating the abductor parent and 
should be obtained. Records from credit 
bureaus may disclose credit accounts for 
the abductor parent. 

The attorney should request informa- 
tion from the Department of Motor 
Vehicles for any vehicles registered in the 
abductor parent’s name. A Freedom of 
Information Act request to the postmaster 
in the city of the abductor parent’s last 
known address may disclose a forwarding 
address. 

The victim parent should contact friends, 
relatives, and coworkers of the abductor 
parent and question them as to the abduc- 
tor parent’s whereabouts. If they are 
reluctant to speak with the victim parent, 
the attorney should subpoena them for 
deposition. 

The victim parent should contact local 
television stations, radio stations, and lo- 
cal newspapers to seek their assistance. If 
the media is reluctant to help, the Missing 
Children Information Clearinghouse in 
Tallahassee should be contacted and ad- 
vised. 

The Family Educational Rights and 
Privacy Act (FERPA), 20 U.S.C. §1232g, 
allows a parent discovery as to any trans- 
fer of the child’s school records and the 
location of a new school. A sample form 
for request of school records pursuant to 
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FERPA is available from the National 
Center for Missing and Exploited Chil- 
dren. Additional information concerning 
FERPA can be obtained by contacting the 
director of FERPA, FERPA Office, U.S. 
Department of Education, 400 Maryland 
Avenue, S.W., Room 3021, Washington 
D.C. 20202, (202) 732-2058. 

Telephone listings for new telephone 
numbers of the abductor parent should 
be searched for any area where the abduc- 
tor parent is believed to be. 

Although the search for the missing 
child may seem to be a Herculean task, 
additional assistance and support is avail- 
able from various nonprofit organizations, 
some of which are discussed below. 


Legal Remedies 

If the victim parent does not have a 
primary residential custody order, an ap- 
plication for temporary and permanent 
primary residential custody should be made 
immediately, in accordance with the provi- 
sions of the Uniform Child Custody 
Jurisdiction Act, F.S. §§61.1302-61.1348 
(1989). Specific attention should be given 
to the notice provisions (F.S. §61.131 and 
F.S. §61.1312) which require reasonable 
notice and the opportunity to be heard, 
to be given to the abductor parent. 

The attorney should also move the 
court for an order requiring the abductor 
parent to appear personally before the 
court with the child pursuant to F.S. 
§61.1324 (1989). If the abductor parent is 
outside of Florida, the court may order 
that the notice given under §61.1312 in- 
clude a statement directing the abductor 
parent to appear before the court person- 
ally with or without the child and declaring 
that the failure to appear may result in a 
decision adverse to that party. 

If there is an existing custody decree, 
the attorney should file a motion for 
contempt against the abductor parent. 

If the whereabouts of the abductor 
parent remain unknown at the time of the 
filing of the petition for custody or the 
motion for contempt, the attorney should 
also file a motion requesting the court to 
request a search from the Federal Parent 
Locator Service to locate the abductor 
parent. The Federal Parent Locator Serv- 
ice allows “authorized persons” in parental 
kidnapping and child custody cases to 
request a computer search through the 
records of the Social Security Administra- 
tion, the Internal Revenue Service, the 
National Personal Record Center, the 
Department of Defense, the Veteran’s Ad- 
ministration, and the Selective Service 
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System to locate an absent or abducting 
parent for purposes of making or enforc- 
ing a child custody order, and for 
investigating or prosecuting a criminal 
parental kidnapping case. 42 U.S.C. §§653, 
663. A parent is not an “authorized per- 
son” under the act, nor is an attorney; 
however, a state court judge, in an action 
to make or enforce child custody or 
visitation orders, can make such an in- 
quiry. Additional information about the 
Federal Parent Locator Service can be 
obtained from the office of Child Support 
Enforcement, Federal Parent Locator Serv- 
ice, 370 L’Enfant Promenade, S.W., 
Washington, D.C. 20447, (202) 252-5421. 

One of the most difficult decisions the 
victim parent will be faced with is whether 
to charge the abductor parent with a 
crime. F.S. §787.03 (1989)—Interference 
with custody, makes it a third-degree 
felony to take, entice, aid, abet, hire, or 
otherwise procure another to take or en- 
tice, any child 17 years of age or under 
from the custody of his parent. F.S. 
§787.04(1) (1989) makes it a third-degree 
felony for any person in violation of a 
court order to lead, take, entice, or re- 
move a minor beyond the limits of the 
state, or to conceal the location of a minor 
with personal knowledge of the order. 
F.S. §787.04(2) (1989) makes it a third 
degree felony for any person, with crimi- 
nal intent, to lead, take, entice, or remove 
a minor beyond the limits of the state, or 
to conceal the location of a minor, during 
the pendency of any action or proceeding 
affecting custody of the minor, after hav- 
ing received notice as required by law of 
the pendency of the action or proceeding, 
without the permission of the court in 
which the action or proceeding is pending. 
Finally, F.S. §787.04(4) (1989) makes it a 
third-degree felony for any person who 
has carried beyond the limits of the state 
any minor whose custody is involved in 
any action or proceeding pending in the 
state pursuant to the order of the court in 
which the action or proceeding is pending 
or pursuant to the permission of the court, 
thereafter, to fail to produce the minor in 
the court or deliver the minor to the 
person designated by the court. 

In counseling the victim parent prior to 
charging the abductor parent with a crime 
it is important to consider the effect it will 
have on the child. How will the child react 
when mommy or daddy is arrested, tried, 
or sent to jail? It may not be possible to 
subsequently drop the criminal charges, 
and the victim parent may be compelled 
to testify at the criminal trial. 


If the abductor parent is charged with 
one of the above criminal statutes, the 
state prosecutor may ask the U.S. attor- 
ney to charge the abductor parent with the 
federal crime of unlawful flight to avoid 
prosecution (18 U.S.C. 1073). If an unlaw- 
ful flight to avoid prosecution warrant is 
issued, the FBI is allowed to help search 
for the abductor parent, make the arrest, 
and turn the abductor parent over to the 
state authorities for extradition and prose- 
cution. 

The attorney may be asked by the 
victim parent whether the abductor parent 
can be sued for money damages. Such a 
cause of action, intentional interference 
with a custodial relationship, has been 
recognized in some states. See “Liability 
of Legal or Natural Parent, or One Who 
Aids and Abets, for Damages from Ab- 
duction of Own Child,” 49 ALR 4th 7. In 
the Federal Court case of McDougald v. 
Jenson, 786 F.2d 1465 (U.S.C.A. 11th Cir. 
1986), a father appealed the dismissal of 
count III of his amended complaint which 
sought damages in tort for the surrepti- 
tious removal of his son by the mother 
and grandfather. In affirming the dis- 
missal of this count, the court declined to 
impose upon Florida the theory accepted 
by other states which allow such tort 
actions. The court reasoned that the pub- 
lic policy which in 1945 prompted the 
Florida Legislature to abolish “the right 
of action heretofore existing to recover 
sums of money as damages for the aliena- 
tion of affections, criminal conversation, 
seduction or breach of contract to marry” 
Laws 1945, C. 23138, Section 1, codified 
at F.S. §771.01, would “bar tort actions 
arising out of disputes over who should 
have custody of a married couple’s chil- 
dren after their divorce.” McDougald at 
1490. The court also stated that “the 
question is a difficult and novel one, 
concerning which the Florida Courts may 
at any time prove us wrong.” McDougald 
at 1490. 

The only Florida case to address this 
issue (as of March 1990), is Mantooth v. 
Mantooth, et al., ___ So. 2d —_,15 FLW 
D605 (Fla. 4th DCA 1990), wherein the 
appellate court affirmed a trial court order 
dismissing a former husband’s complaint 
against his former wife which sought money 
damages because of an alleged parental 
kidnapping. The underlying action was 
brought under the authority of 
§§772.102(1)(a)(12); 772.103; 772.104 and 
787.01 of the Florida Statutes (1987). The 
court held that the above-named statutes 
concerned criminal violations only and 
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did not afford the victim parent a civil 
remedy. The court further noted that 
“there is no case law or statute in Florida 
which directly provides a civil cause of 
action for damages for parental kidnap- 
ping.” Mantooth at D606. Presently, it 
appears that it will be necessary for the 
Florida Legislature to establish a civil 
cause of action for money damages for the 
tortious interference with a custodial rela- 
tionship in order for such an action to be 
viable in Florida. 

If the abductor parent is located outside 
of the State of Florida, it will be necessary 
for the attorney to file an action to enforce 
the custody decree in the state in which 
the child is located. The victim parent’s 
custody order must be filed in the foreign 
state. The provisions of the Uniform Child 
Custody Jurisdiction Act and the Parental 
Kidnapping Prevention Act (PKPA) 28 
U.S.C. §1738A, provide the legal frame- 
work for enforcing the custody decree in 
the foreign state. 


Available Resources 

In addition to the governmental agen- 
cies listed above, many nonprofit 
organizations have been established which 
will assist the attorney and the victim 


Locating the 
Abducted Child 


®@ Missing Children Information 
Clearinghouse of the Florida Dept. 
of Law Enforcement—904/488- 
5225; 800/342-0821 (toll-free, in- 
state) 

® National Center for Missing 
and Exploited Children, 1835 K 
Street, N.W., Ste. 600, Washing- 
ton, D.C., 20006—800/ 843-5678; 
202/634-9821 

© Child Support Enforcement, Fed- 
eral Parent Locator Service, 370 
L’Enfant Promenade, S.W., Wash- 
ington, D.C. 20447—202/252- 
5421 

® Children’s Rights of America, 
Inc., 12552 Indian Rocks Road, 
Ste. 9, Largo, FL 34644—813/593- 
0090 


Missing Children . . . Help 
Center, 410 Ware Blvd., Ste. 400, 
Tampa, FL 33619—813/623- 
KIDS; 800/ USA-KIDS 

© Child Find of America, Inc., 7 
Innis Ave., P.O. Box 277, New 
Paltz, New York 12561-9277; 914/ 
255-1848; 800/ A-WAY-OUT 


parent in locating the missing child. 

Children’s Rights of America, Inc., 12551 
Indian Rocks Road, Suite 9, Largo, Flor- 
ida 34644, (813) 593-0090, and Missing 
Children . . . Help Center, 410 Ware 
Boulevard, Suite 400, Tampa, Florida 
33619, (813) 623-KIDS, and | (800) USA- 
KIDS, are two nonprofit organizations 
that will act as coordinators with the 
various law enforcement agencies, govern- 
mental agencies, media, and concerned 
parties. A list of nonprofit organizations 
which aid victims of parental kidnapping 
can be obtained from the National Center 
for Missing and Exploited Children. 

Child Find of America, Inc., located at 
7 Innis Avenue, P.O. Box 277, New Paltz, 
New York 12561-9277, (914) 255-1848, in 
addition to helping attorneys and victim 
parents as set forth above, has established 
a program which focuses on the voluntary 
return of children by the inflight parent. 
A toll-free number (800) A-WAY-OUT 
and a national advertising campaign are 
utilized to afford the abductor parent, 
who might otherwise remain on the run, 
an opportunity, through mediation, to 
return the child under a mutually accept- 
able arrangement. 


Preventing Abduction 

A fixed visitation schedule included in 
the temporary and final parental responsi- 
bility (custody) order, as opposed to a 
provision that provides simply for “rea- 
sonable visitation,” will allow each party 
to know what their respective rights are 
with respect to their child. Temporary 
orders should also include appropriate 
provisions restraining the parents from 
removing the child from the county or 
state without prior court approval. 

Certified copies of the temporary or 
final parental responsibility (custody) or- 
der should be provided to the child’s 
school or day care facility so that these 
persons are aware that the child should 
be released only to the parent entitled to 
custody at the particular time. 

Advise the primary residential custodial 
parent to contact the police immediately 
if an abduction is threatened. 

The primary residential custodial parent 
should be advised to be aware of the 
lifestyle of the other parent, especially 
such major events as quitting employ- 
ment, moving out of a residence, and 
traveling out of state. If it is believed that 
the noncustodial parent is a risk to abduct 
the child, the primary residential custodial 
parent should have the child fingerprinted 
and should know where the child’s medi- 
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cal and dental records are available. Current 
full-face photographs of the child should 
be obtained. The noncustodial parent’s 
Social Security number and driver’s li- 
cence number, name and address of place 
of employment, and names, addresses and 
telephone numbers of relatives should be 
obtained and kept in a safe place. 

The attorney should advise the primary 
residential custodial parent that visitation 
and child support are separate issues and 
the failure of the noncustodial parent to 
pay support is not a basis to restrict 
visitation. Reducing animosity between 
the parents will reduce the risk of a 
parental abduction. 


Conclusion 

The various procedures and remedies 
set forth above are neither exclusive nor 
exhaustive and each case will have to be 
evaluated by the domestic relations practi- 
tioner in accordance with its own particular 
circumstances. It is hoped that this article 
fills a void and will assist the attorney in 
taking the steps necessary to find 
missing children.0 


'The author appreciates the assistance of 
the National Center for Missing and Exploited 
Children and the agencies and organizations 
discussed in this article. 
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Administrative Law 


The Administrative Law Section experi- 
enced an exciting and successful year, 
completing some long-term projects and 
progressing on other longer ones. 

The section published its first directory, 
culminating a project spearheaded by past 
chairman Deborah Miller. This volume 
enables practitioners to find Administra- 
tive Law Section members, with 
alphabetical listings by name, location, 
and areas of expertise. 

Vivian Garfein organized and delivered 
various well attended CLE programs in 
administrative law. There was also a joint 
CLE program with the Local Government 
Law Section, “Battling the Baffling Bu- 
reaucracy,” a basic administrative law 
practice seminar for young lawyers, and 
the section is working with the Govern- 
ment Lawyers Committee and the Local 
Government Section to develop a CLE 
program geared to government lawyers 
for delivery in June. 

Gary Stephens and Catherine Lannon 
gathered articles and published a quarterly 
newsletter that was both informative and 
entertaining. 

The section assisted the legislature by 
contributing members to a committee study- 
ing the Administrative Procedure Act. A 
report and proposed legislation were pro- 
duced which recommended indexing 
agency orders, among other things. This 
legislation was critiqued and analyzed at 
the Administrative Law Conference with 
many improvements suggested. 

In March, the section sponsored its 
Seventh Administrative Law Conference. 
Professor Stephen Maher of the Univer- 
sity of Miami School of Law developed 
and delivered an excellent conference on 


rulemaking. In addition to nationally 
known administrative law professors, 
Arthur Bonfield, Harold Levinson, and 
Florida’s own Pat Dore and Johnny Bur- 
ris, we heard the historical perspective on 
the rulemaking part of administrative law 
from the authors themselves. One of the 
most gratifying aspects of the conference 
was the participation by the legislative 
staff attendees. The other was the phe- 
nomenal attendance by agency personnel, 
both attorneys and nonattorneys. The 
proposed legislation on the APA had been 
filed and amended, but publication was 
delayed until after the conference. The 
legislative staff desired the benefit of con- 
ference input. To begin the conference, 
we had a delightful cocktail reception, and 
to celebrate the 15th anniversary of the 
APA, we enjoyed an intimate anniversary 
dinner. The conference was an enlighten- 
ing and memorable experience. 

Our ongoing projects include the study 
and development of certification for the 
section and the creation and refinement 
of television videotape episodes explaining 
governmental agency functions to con- 
sumers. 

Although we had some great accom- 
plishments during this year, including the 
regular publication of our newsletter and 
culminating with the Administrative Law 
Conference, there are continuing chal- 
lenges and ongoing projects looking to- 
ward completion. 


DRUCILLA E. BELL 
Chairperson 


Business Law 


The Business Law Section consists of 
some 4,000-plus business lawyers who are 
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members of The Florida Bar. We have 
eight substantive practice area commit- 
tees, having added this year a Franchise 
Law Committee and renamed our Patent 
and Trademark Committee to the Intellec- 
tual Property Committee, to reflect its 
changing and expanding focus. We have a 
33-member Executive Council, including a 
faculty member position which is rotated 
among the various Florida law schools. Our 
Executive Council was expanded this year 
by five at-large members to broaden the 
base and allow participation by more of our 
section members. 

We continue to be active in the legisla- 
tive arena and have again hired special 
counsel to assist us. During the last ses- 
sion of the legislature, a massive rewrite 
of the corporation statutes proposed by 
our section was enacted by the Florida 
Legislature. This year we have introduced 
a bill to bring affiliated statutes, such as 
the non-profit corporation statute, limited 
liability company statute, etc., into confor- 
mance with the revised corporation stat- 
ute. In addition, we have proposed and 
had introduced in the legislature the new 
Article II A of the Uniform Commercial 
Code dealing with personal property leas- 
ing. We are also supporting, opposing, or 
suggesting modifications to a number of 
bills introduced in the legislature. 


During the last fiscal year, our section 
put on 12 continuing legal education pro- 
grams in all areas of the business practice. 
This year, we have 12 more on our 
agenda. Many of these are videotaped and 
available without the necessity of attend- 
ing the actual sessions. 

We have used a portion of our section 


funds to provide grants of $4,000 to each 
of the law schools in the state to buy 


i 


business law books and treatises for their 
libraries. In addition, we have provided 
$5,000 in “seed money” to fund an innova- 
tive business organizations practice at Nova 
Law School, following up similar grants 
to Florida State and the University of 
Florida. We also provided $5,000 to pur- 
chase a computer for a pilot computer 
access program used by the Bankruptcy 
Court in the Middle District of Florida. 
This innovative system allows lawyers to 
access court dockets from their offices, via 
computer. 

We have several special project commit- 
tees which have been hard at work this 
year. Members of our section served on a 
special committee to propose an amend- 
ment to the Rules Regulating The Florida 
Bar to allow for the affiliate membership 
of in-house corporate counsel who are not 
members of the Bar. Another committee 
is developing standards and forms for 
counsels’ opinions in business and lending 
transactions. We have created a commit- 
tee on electronic filings and transmissions 
to study the use of, and effect of, telexes, 
telecopies, and other electronic filings and 
reports obtained from or given to state 
agencies as now authorized by statute. It 
is our intention to propose legislation to 
deal with the practical and legal effects of 
these means of communications, setting 
some standards for their use by the Bar 
and the public. 

In conclusion, our section remains vi- 
able, active, and growing in many different 
areas, and we encourage and appreciate 
the participation of other business lawyers 
in the state who are not now active in the 
work of our section and its various 
committees. 


Henry H. Fox 
Chairman 


Criminal Law 


I am happy to report on the annual 
activities of the Criminal Law Section for 
the 1989-1990 Bar year, and to say this has 
been a successful year. 

Under the continued leadership of Ben 
Kuehne, our section sponsored a number 
of successful CLE seminars and also 
worked with the Computer Law Section 
in a joint seminar. 

The section continued the sponsorship 
of needed training programs for prosecu- 
tors and public defenders under the 
direction of Professor Gerald Bennett. 
Juan Ramirez, county court judge for 
Dade County, became the chairman of 


our Driving Under the Influence of Alco- 
hol Committee and was extremely active 
in addressing issues concerning where to 
go beyond the elimination of depositions 
in DUI cases. Judge Ramirez has been 
most dedicated with his work on this 
committee, and hopefully will continue as 
its chair for another year. 

As a section, we participated in sending 
three delegates to the first All-Bar Confer- 
ence at the midyear meeting in January. 
The All-Bar Conference proved to be a 
success, and members of the Criminal 
Law Section participated and offered in- 
put in various areas concerning the topics 
addressed. 

At our midyear meeting, Ron Silver, 
chairman of the Criminal Justice Commit- 
tee for the House of Representatives, and 
Robin Hassler presented a proposed bill 
which would provide for a verdict of 
guilty except insane and one that would 
also provide expert assistance to trial 
courts in reviewing the process of contin- 
ued commitments to HRS or conditional 
release. The section dealt with the issue of 
the new proposed insanity rule and took 
a strong position against it. 

The Appellate Practice Committee, un- 
der the leadership of Harvey Sepler, worked 
very hard in attempting to get matters 
coordinated with respect to appeals and 
future presentation of an appellate CLE 
seminar. 

The section participated in the consult- 
ing and on-air work of the first “People’s 
Law” television program on juvenile law. 
Members of the Criminal Law Section 
helped to contribute ideas for use in the 
ultimate script and materials that were 
used during this section. As chairman, I 
was honored to participate as one of the 
guest panelists, along with Justice Kogan 
and attorney Ed Shohat from Miami. The 
program aired in March, and appears to 
have been well received. 

I am particularly pleased that the sec- 
tion this year was able to participate in 
Bar-related activities and provide input in 
areas where, in other years, the Criminal 
Law Section may not have done so. I 
think the concept of the Criminal Law 
Section being looked at as a “stepchild” 
of the Bar is long gone. We are an active 
and viable section and have progressed in 
many areas during this year. 

A number of things on the horizon for 
next year concern better coordination of 
the Legislative Committee. Unfortunately, 
our long-standing legislative chairperson 
had to resign in the middle of the year, 
which threw the usual smooth workings 
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of our Legislative Committee into a state 
of confusion. Getting legislative materials 
to members of the Criminal Law Section 
fast enough to deal with them and discuss 
them should be a priority in the coming 
year. Also, it has been suggested and I 
agree, when the Criminal Law Section 
participates in the All-Bar Conference 
next year, we should have a representative 
from the judiciary, the defense, and the 
prosecution. 

Each section has certain areas in which 
it excels, and I believe that our section 
excels in an area concerning our publica- 
tion, the Criminal Law Section newsletter. 
This newsletter has been edited by attor- 
ney Douglas Duncan for the past two 
years, and has gotten to the level of being 
more of a magazine than a section news- 
letter. This is probably, in my opinion, the 
finest publication I have seen in a Bar 
group in some time. Mr. Duncan has 
worked tirelessly and endlessly to make 
sure that the quality of our newsletter is 
what it is. Mr. Duncan deserves some 
special attention and thanks for his work, 
and my hope is that he will continue to 
serve in the capacity of Criminal Law 
Section newsletter editor for the coming 
years. I have heard from individuals from 
all over the state about the quality of our 
newsletter, and it is obvious that the 
newsletter is one of the hallmarks of our 
section. 

I am pleased to report this year’s winner 
of the Selig I. Goldin Memorial Award is 
Marvin U. Mounts, Jr., judge of the 15th 
Circuit Court of Palm Beach County. 
Judge Mounts is a former chairman of the 
Criminal Law Section, and it is fitting that 
he receive this award in the year where I, 
as a practitioner from Palm Beach County, 
am outgoing chairman. It was under Judge 
Mounts’ leadership that I became aware 
of the importance of the time and effort 
that needed to be put into the Criminal 
Law Section, so I am pleased he is receiv- 
ing this award this year. I hope that all 
members of the Bar can join us at our 
June 14 luncheon to see Judge Mounts 
receive the award and hear our keynote 
speaker, former Sen. John Tower. 

It’s been a great year as chairman, and 
I look forward to being able to continue 
to work within the Criminal Law Section. 
My only regret is that the year went too 
quickly. 


MICHAEL SALNICK 
Chairman 
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Entertainment, 
Arts, and Sports Law 


The Entertainment, Arts and Sports 
Law Section has now completed its sec- 
ond year. Our membership has grown to 
over 500 and our activities and educa- 
tional programs have expanded consider- 
ably. 

During the year, we held three excellent 
continuing legal education programs. “Your 
Client’s First Recording” was a superstar 
seminar. Ira Abrams coordinated a superb 
panel of noted authorities. Topics in- 
cluded recording agreements, publishing 
agreements, management contracts, copy- 
right, relationships with studios, and ethics. 

“Florida Film: Production, Financing, 
Distribution and More” was held in con- 
junction with the midyear meeting in 
Orlando. This seminar was very well- 
attended and most informative. The semi- 
nar’s high power speakers from Disney 
and from general practice provided an 
excellent opportunity for our members to 
learn about opportunities for Florida law- 
yers as the film industry emerges in Orlando 
and throughout the state. Bill Duane did 
an excellent job in coordinating this highly- 
rated program. 

Joe Fleming chaired a most timely 
seminar on “Obscenity: I Know It When 
I See It, But What Do I Tell My Client?” 
The current controversies regarding first 
amendment rights as related to the enter- 
tainment and arts areas made this seminar 
most timely. Especially of interest was the 
area of recording, given the current con- 
troversies surrounding restrictions on the 
sale of “objectionable” records. 

Our breakfast/lunch seminar series con- 
tinued. Our programs included noted 
speakers such as Judge Robert Bork, Don 
Brown (NBC News), and Paul Dee (Uni- 
versity of Miami general counsel). These 
sessions proved most informative. 

Our quarterly newsletter has proved 
valuable in communicating section activi- 
ties. Cathy Heise has expanded the 
newsletter to include recent case summa- 
ries, current events, and a bibliography for 
entertainment, arts, and sports lawyers. 
Our newsletter has become a valuable 
resource for all who practice the entertain- 
ment, arts, and sports law areas. 

Our section held its first retreat March 
23-25 at the Cheeca Lodge in Islamorada. 
Attendance at this retreat was exceptional. 
Even more important, a considerable por- 
tion of the weekend was spent developing 
plans for future section activities. The 
intensity of the meetings, and the thor- 


oughness of the discussions, was excep- 
tional. Perhaps the best indication of our 
accomplishments was that on a picture 
perfect weekend, virtually all of the atten- 
dees continued the meetings well past the 
scheduled times, bypassing the outdoor 
activities available at this tropical resort. 
Perhaps next year we can extend the 
retreat in order to include more fun in the 
sun. 

Our active members have found our 
section to be a very valuable resource for 
education and networking in the entertain- 
ment, arts, and sports law areas. Given the 
rapid expansion of these areas in the State 
of Florida and the increased demand for 
legal services, our section has become a 
hotbed of activity as more and more 
lawyers expand their practices into the 
entertainment, arts, and sports law indus- 
tries. For those of you who are consider- 
ing expanding your practices in these 
areas, we invite you to come to our 
meetings and explore with our section 
members the opportunities that are avail- 
able to you. 


GERALD DAMSKY 
Chairman 


Environmental 
and Land Use Law 


The Environmental and Land Use Law 
Section of The Florida Bar now has 1,718 
members. Additionally, the section has an 
affiliate membership of approximately 140 
members composed of scientists, engi- 
neers, planners, and other professionals 
in related environmental disciplines. 

During the 1989-90 fiscal year, the sec- 
tion will conduct five continuing legal 
education seminars and four workshops. 
To date, seminars and workshops provid- 
ing a general environmental and land use 
law update, a review of growth manage- 
ment and concurrency, solid waste regula- 
tion, local government environmental 
regulation, funding cleanup activities, and 
citizen enforcement have been conducted. 
More than 850 lawyers and affiliate mem- 
bers of the section have attended and 
benefited from these continuing legal edu- 
cation activities. Prior to year’s end, the 
section will conduct seminars and work- 
shops on coastal construction and the 
mechanics of environmental litigation. The 
year will conclude with the section’s an- 
nual update on environmental law which 
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is to be held August 16-19, 1990, at the 
Breakers in Palm Beach. 

For the first year in the section’s his- 
tory, the Dean Maloney writing contest 
for the best environmental law paper 
produced by a student at a Florida law 
school will include a cash prize to the first 
place winner of $1,000 and a $1,000 dona- 
tion to the winner’s law school. The intent 
of the section is to increase participation 
in the contest and elevate the quality of 
paper content. 

The Environmental and Land Use Law 
Section has produced an expanded direc- 
tory of its members. This year the directory 
will include all affiliate members and pro- 
vide a detailed cross-reference of areas of 
subspecialty of practice of all listed practi- 
tioners with environmental and land use 
law. 

During 1989, a two-year project carried 
out pursuant to a grant to the Florida 
State University College of Law Policy 
Studies Clinic was completed. The study is 
a comprehensive legislative history of the 
Florida Solid Waste Management Act of 
1988. The legislative history document is a 
volumnious and encyclopedic history of 
all pertinent information relevant to the 
passage of the Solid Waste Management 
Act. It is hoped the effort will be useful in 
providing more complete legislative history 
for landmark environmental legislation in 
Florida so judicial construction of complex 
law will be assisted. 

Finally, the Executive Council of the 
Environmental and Land Use Law Sec- 
tion held its first annual retreat on February 
9-11, 1990, at the Cheeca Lodge in Monroe 
County. The purpose of the retreat was 
to focus section activities and identify new 
programs appropriate for the section to 
undertake. Recommendations approved by 
the executive council for action are the 
following: 


1. The CLE and Affiliate Membership 
committees will develop guidelines for 
nonattorney speakers at seminars and work- 
shops. 


2. The Affiliate Membership Committee 
will begin development of a technical 
bibliography to assist in environmental 
and land use practice and litigation. 


3. The Affiliate Membership Committee 
together with the CLE Manual Commit- 
tee will develop a technical primer for 
lawyers. 


4. Creation of a speaker’s bureau to 
identify competent speakers with expertise 
in discrete environmental and land use 
topics who are willing to donate time. 


5. Develop a procedure for the Environ- 
mental and Land Use Section to take 
positions on legislative issues. 

6. Develop alternatives for creation of 
an environmental law employment clear- 
inghouse either through the Section Re- 
porter or some other medium. 

7. Appoint a pro bono coordinator to 
explore ways section members may pro- 
vide pro bono services in the environ- 
mental and land use law areas. 

8. Donate $5,000 to the newly-created 
Environmental Education Council for the 
development of educational materials ex- 
plaining the general scope and nature of 
environmental and land use law. 

9. Donate Volumes I and II of Environ- 
mental and Land Use Law and Litigation 
Manuals to all circuit court libraries. 


TerrRY E. Lewis 
Chairman 


Family Law 

The Family Law Section has had an 
active year in the areas of continuing legal 
education, legislation, long range plan- 
ning, children’s issues, and amicus curiae 
matters. The section’s 13 committees stud- 
ied issues and suggested ideas to bring the 
practice of family law in Florida into the 
1990's. 

During October 1989, the section filed 
an amicus brief in the Supreme Court case 
of Thompson v. Thompson, which brought 
up the question as to whether “goodwill” 
is an appropriate consideration in deter- 
mining the value of a professional practice 
and, if it is, what factors the trial judge 
should consider in placing a value on 
“goodwill.” We also filed an amicus brief 
on the matter of Yurgel v. Yurgel, which 
brought up the issue of “home state” 
jurisdiction in custody proceedings under 
the UCCJA. Deborah Marks’ efforts as 
chairman of this year’s Amicus Curiae 
Committee are appreciated. 

Carol Gersten and Jane Estreicher did 
an outstanding job this year as cochairs 
of the section’s CLE Committee. We were 
able to offer our members innovative and 
timely seminars such as “Your Place or 
Mine?: Residential Issues in Family Law,” 
chaired by Howard Raab during October; 
“Hot Topics in Family Law,” chaired by 
Paul Lipton at the midyear meeting in 
January; “Equitable Distribution: One Year 
Later,” chaired by Jane Estreicher during 
March; and “Psychological Aspects of 
Dissolution,” chaired by Judy Fuller in 
May. In addition, Shelley Mitchell has put 
together an interesting program for the 
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annual meeting at the Fontainebleau Hil- 
ton on June 14, entitled “When a Lawyer 
Divorces.” 

There were interesting developments this 
year in the legislative arena, including a 
proliferation of bills in support of chil- 
dren’s rights, affecting such areas as 
guardians ad litem, support enforcement, 
adoption, abuse, and neglect. The section 
took a position to oppose an HRS bill on 
child support enforcement and is working 
with the Bar’s Special Commission for 
Children to refine language in a bill pro- 
viding children with guardians ad litem in 
dissolution and custody proceedings. Nancy 
Palmer is to be commended for her work 
as our legislative chair this year. 

Our publication, The Family Law Com- 
mentator, got off to a shaky start this year 
but was rescued by David Korones, who 
was able to charm our members into 
contributing enough articles to produce 
two big issues as this report goes to press. 

The Mediation Committee spent the 
better part of this year evaluating training 
programs for mediators and attempting 
to design a program specifically for media- 
tors in matrimonial cases. Committee 
cochairs Roxie Crowell and Meredith Co- 
hen worked closely with the Bar’s Special 
Committee on Mediation and Arbitration 
in considering legislative proposals to cre- 
ate citizen dispute resolution centers. 

Brenda Abrams, chair of the Long 
Range Planning Committee, worked with 
her committee to identify important issues 
facing the practice of family law as we 
enter a new decade. 

Judy Hodor, cochair of the Law School 
Liaison Committee, challenged law stu- 
dents with a writing contest on the topic, 
“The Future Impact of Frozen Embryos 
on Custody and Child Support Issues.” 

Our Board of Governors liaison, Alan 
Dimond, did an outstanding job of keep- 
ing us advised of board decisions and 
representing the section’s position on im- 
portant issues. I was pleased that we were 
able to express our views during the first 
annual All-Bar Conference in January 
which was an important step to improve 
overall sections/ Bar relations. 

I was honored to serve as chairman this 
year for one of the largest and most active 
sections of the Bar. As I turn the gavel 
over to my successor, Ira Abrams, I wish 
to truly thank the many people in the 
section and on the Executive Council who 
helped us realize our goals during 1989-90. 


CYNTHIA L. GREENE 
Chairperson 
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General Practice 


I am pleased to report that this has been 
another banner year for the General Prac- 
tice Section. 

Keeping in line with its long range plan, 
the section has continued to strive to 
present high quality CLE seminars on 
areas recognized to be of importance to 
general practitioners. 

Under the able direction of Jesus M. 
Hevia, as chairman, the section’s CLE 
Committee has conducted some of the 
best attended seminars, including the highly 
successful seminar on Collection of Judg- 
ments, chaired by Steven D. Hutton, as 
well as the seminar on Defending the 
Charge of Driving Under the Influence. 

By the time this report goes to press, the 
popular Out-of-the-Country Seminar, to 
be held in Toronto, Canada, on Foreclo- 
sure Litigation and Avoiding Malpractice, 
will have taken place. The seminar on 
Representing the Senior Citizen, chaired 
by E. Taylor Davidson, will also have 
been held, and is another example of the 
section’s emphasis on identifying areas not 
covered by other sections or committees, 
and focusing on what are perceived to be 
the requirements and needs of section 
members. 

The Executive Council has also strived 
to identify those courses which could be 
of most practical interest to general practi- 
tioners and to the Bar in general, and in 
keeping with its tradition of bringing qual- 
ity seminars at the lowest possible cost, 
the section again presented the Florida 
Law Update super seminar at the annual 
meeting of the Bar and will again repeat 
this very valuable seminar at the annual 
meeting in Miami this year. Similarly, the 
section’s annual Attorneys’ Fees Seminar 
was conducted at the midyear meeting in 
Orlando and will be conducted again next 
January at the midyear meeting. 

By the same token, the Executive Coun- 
cil continues to seek areas of interest to 
general practitioners and their staffs, to 
present courses that are practical as well 
as educational, such as the Finding Soft- 
ware Which Meets Your Needs Seminar 
and the Paralegal Update Seminar. 

In the area of publications, the section 
continued to present interesting and infor- 
mative articles in the section’s Florida Bar 
Journal column, edited by William A. 
Cain, who has done a superb job. We are 
grateful for Mr. Cain’s contribution to the 
section as editor of the column, an ex- 
tremely time-consuming and tedious job, 
that often goes unappreciated. 


The section’s Florida General Practice 
Journal continues to improve. Under the 
brand new editorship of Steven D. Hut- 
ton, the Journal continues to provide 
quality articles in all areas of the law and 
practical information, such as articles on 
ethics, family law, a Florida law update 
column, and many other areas. A new 
emphasis on articles on law office manage- 
ment has been implemented, and Mr. 
Hutton is seeking to establish regular 
columns in other areas of interest, such as 
probate and estate pianning, DUI defense, 
administrative law, and mediation and 
arbitration. I encourage those members 
who may wish to edit such columns or 
contribute to them to contact Mr. Hutton 
at P. O. Box 3258, Sarasota 34230, (813) 
366-4800. 

We must also acknowledge the support 
of Melvin B. Frumkes, who is a regular 
contributor to the Family Law Section 
column; of Lewis H. Hill III, for his 
outstanding job on editing the column on 
ethics; and to Philip A. Holtsberg for his 
concise, up-to-the-minute and rewarding 
articles on Florida Law Update. 

Another area of focus by the Executive 
Council has been that of legislative activ- 


ity. Under the direction of Gerald B. 
Curington, the Legislative Committee seeks 
to identify proposed legislation that may 
affect or be of interest to general practitio- 
ners. 

In addition to his activities in the Legis- 
lative Committee, Mr. Curington has 
distinguished himself in connection with 
his chairmanship of the annual Bill Jacobs 
Award presented by the General Practice 
Section. This award, established in honor 
of the late Bill Jacobs of Orlando, was 
initially conceived as a writing contest for 
Florida law students. When it became 
apparent that too many such contests 
existed, Mr. Curington was given the task 
of identifying another channel for this 
worthy award. Therefore, after a consider- 
able amount of evaluation, the Executive 
Council, upon the recommendation of 
Mr. Curington, began a process of identi- 
fying a legal assistance agency which would 
receive the award every year and a method 
for selecting such an organization every 
year was implemented. The award will be 
presented at the annual luncheon of the 
section, to be conducted in connection 
with the Bar’s Annual Meeting in Miami. 

At this time, the Executive Council is 
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attempting to identify other areas in which 
the needs of the general practitioner may 
be best represented, and it is anticipated 
that a number of new programs will be 
put into effect throughout the upcoming 
fiscal year. 

Such programs as the implementation 
of regional informal breakfasts, lunch- 
eons, or meetings hosted by a local mem- 
ber of the Executive Council; the 
production and publication of one or 
more manuals on particular areas of the 
law or covering certain types of statutes; 
and the preparation of a directory of 
members listing each member’s area of 
practice are some of the programs being 
considered. I encourage all section mem- 
bers to contact us directly or through our 
section coordinator, Fay Yenyo, at The 
Florida Bar, with ideas or suggestions for 
programs that are of practical value to 
general practitioners. Mrs. Yenyo’s direct 
line at Bar headquarters is (904) 561-5631. 

The section was once again represented 
at the annual Florida Bar legislative recep- 
tion, to which the section was a contribu- 
tor. The section’s participation in this 
well-attended event serves to remind the 
legislators of the needs and interests of the 
General Practice Section. 

Finally, the section was proud to con- 
tribute $5,000 to the Law Related Educa- 
tion Matching Grant Program. 

I am particularly grateful to the mem- 
bers of the Executive Council who have 
worked so hard to improve the quality of 
service to our members. We encourage all 
of you to participate in section activities. 

We are proud of our accomplishments 
during this year and believe that our 
continued emphasis on projects and pro- 
grams which are of interest to all members 
of the Bar will continue to place the 
General Practice Section in a prominent 
place as one of the most important sec- 
tions of The Florida Bar. 

We look forward to the leadership of 
Lewis H. Hill III, as chairman of the 
section during the next fiscal year, and 
we are confident that, under his direction, 
next year’s goals will be greatly surpassed. 


Davip A. DONET 
Chairman 


Heaith Law 


The Health Law Section has grown 
beyond anyone’s expectations. As of March 
1, the section’s membership numbered 
517. 

The section has continued in its role of 
providing useful and timely CLE pro- 


grams geared not only to the section’s 
membership, but to other practitioners 
and health care business people. The sec- 
tion presented a program in October 1989, 
entitled “Managed Care: HMO’s, PPO’s 
and Utilization Review,” which was ably 
chaired by the section’s secretary and CLE 
chairman, R. Andrew Rock of Tampa. 

At the midyear meeting, “Institutional 

Issues of the 90’s, An Overview: Creden- 
tialing, Taxation, Emergency Care, & Risk 
Management” was presented. Topics in- 
cluded negligent credentialing and an 
overview of issues relating to hospital risk 
managers. This program was complimented 
for its timeliness, especially in the area of 
emergency room transfers. Kirk S. Davis 
of St. Petersburg chaired this great pro- 
gram. 
This fiscal year’s CLE will be concluded 
at the annual meeting with a program 
entitled “Introduction to Health Law: A 
Survey,” chaired by Michael J. Cherniga 
of Tallahassee. The section has been very 
fortunate to have had R. Andrew Rock 
devote the time, energy, and effort in 
assuring that the section has topical CLE 
programs with good speakers that meet 
the needs of the section’s membership. 
Thank you, Andrew. 

Again this year, the section produced a 
membership directory under the leader- 
ship of Stephen G. Prom of Jacksonville. 
The directory has become the resource 
tool we hoped it would be and has become 
a model for other sections’ directories. 
This year’s edition has more listings and 
an expanded specialization listing. 

Last year’s attempts to initiate a state- 
wide medical-legal code has been tabled 
for the present time due to an apparent 
lack of interest by the Florida Medical 
Association. The Informed Consent Law 
Manual is still being revised; hopefully, it 
will be completed by the end of 1990. 

The section’s membership was heavily 
involved both on and off camera in two 
episodes of “People’s Law” series produced 
under the auspices of The Florida Bar 
through FLAME. 

Affiliate membership and certification 
are being investigated by the section, but 
no decisions have been made. 

On behalf of the officers, Executive 
Council members, and division and com- 
mittee chairpersons and vice chairpersons, 
I would extend my personal invitation to 
all interested members of The Florida Bar 
to become members of the Health Law 
Section and join us in our educational and 
recreational pursuits. We look forward to 
seeing you at our meetings and CLE 
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programs. 

Space does not allow me to list every- 
one who has made my term a meaningful 
experience and a success. I would like to 
thank, however, our Executive Council and 
each person who chaired or vice-chaired a 
committee or division this year. I thank 
those who actively worked as members of 
a committee or in support of the council 
for the many hours of work provided to 
your section. I will recognize key efforts 
at the annual meeting this month in Miami. 

A final “well done” to Carol Vaught, 
our section coordinator, in service of our 
new section. Without Carol many of us 
couldn’t get it all done. My personal thank 
you, Carol. 

Lastly, it has been an exciting and 
interesting year for me, and I certainly 
enjoyed the opportunity of chairing this 
section. I also enjoyed renewing old and 
making new acquaintances with lawyers 
throughout Florida, section and nonsec- 
tion members alike. Thank you for the 
privilege of serving you. 


CRISTOPHER D. ROLLE 
Chairman 


International Law 


The International Law Section has had 
a very busy year, keeping abreast of 
rapidly-developing international develop- 
ments and keeping our section members 
informed accordingly. The European Eco- 
nomic Community, the U.S./Canada Free 
Trade Agreement, and developments in 
Eastern Europe, the Soviet Union, and 
Central America are all matters which 
invited our attention and legal analysis. 
Our CLE Committee under Josh Markus, 
section secretary, conducted a number of 
excellent seminars including our tradi- 
tional legal update, our annual seminar 
on the Legal Aspects of Doing Business 
in Latin America, and several other fine 
programs. For the first time we included 
in our annual legal update seminar a 
portion on international legal ethics, which 
proved to be very popular and which 
closed out within a very short time of 
being offered. Our Publications Commit- 
tee under Len Rosenberg was also quite 
active, publishing four issues of our news- 
letter, the International Law Quarterly, 
and sponsoring several articles in The 
Florida Bar Journal. We also continued 
to work on an update of our International 
Legal Transactions Manual, which was 
published two years ago. 

One of the most interesting develop- 
ments for our section in 1989-90 was the 
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establishment of a Soviet and Eastern 
European Law Committee, under the able 
leadership of Chairperson-elect Maureen 
O’Brien, in order to focus on the fascinat- 
ing developments in Eastern Europe and 
the Soviet Union. 

We have also been active in monitoring 
pending legislation, including Florida’s new 
International Affairs and Trade Promo- 
tion Act, as well as the drafting of pro- 
posed amendments to the Rules Regulat- 
ing The Florida Bar which would permit 
the creation of foreign legal consultant 
offices in Florida by lawyers admitted to 
practice in foreign countries, the sole pur- 
pose of those offices being to advise clients 
regarding the laws of their home coun- 
tries. These amendments are presently 
being studied by The Florida Bar Board 
of Governors. 

All in all it has been an active, produc- 
tive year for the International Law 
Section, and numerous and continual 
developments on an international level 
ensure that it will continue to be so over 
this next year as well. 


GerorGE R. HARPER 
Chairman 


Labor and 
Employment Law 


The Labor and Employment Law Sec- 
tion enjoyed another exciting, highly 
successful year. Membership again in- 
creased by about 10 percent, to over 600, 
and, most importantly, coniinued to pro- 
vide timely, substantive programs and 
articles. 

Our “Employment Litigation” seminar 
attended by about 175 was judged one of 
the best ever. Litigation skills were cov- 
ered that are needed more today in our 
practice. Notable speakers included U.S. 
Southern District Judge Thomas E. Scott 
and trial attorney F. Lee Bailey. Lee was 
truly material and outstanding. I add that 
he voluntarily spoke for free and paid to 
fly private charter to arrive timely to 
speak. 

We again cosponsored a successful XV 
Annual Public Employment Labor Rela- 
tions Forum with the Local Government 
Law Section. Our now-annual “Employ- 
ment Law Issues for the 1990’s” seminar 
was again well received and the attendees 
enjoyed the variety of timely, substantive 
topics, outlines, and presentations. Lunch 
was acclaimed as “the best ever,” and all 
thoroughly enjoyed the comments and 
insight offered by Florida Supreme Court 
Justice Gerald Kogan. The preceding “Flor- 


ida Commission on Human Relations 
Seminar,” joined by EEOC officials, was 
also successful and informative. 

Our annual showcase, the “Advanced 
Topics Seminar,” which traditionally closes 
our major CLE programs, was again an 
outstanding success. The timely topics and 
excellent outlines and presentations in- 
cluded ethics, like most, to continue our 
drive for a greater ethical awareness. 

Other programs participated in by the 
section include: the Eighth Annual Multi- 
State Labor and Employment Law Semi- 
nar produced by Southern Methodist 
University, this year near Phoenix, Ari- 
zona; the EEOC Liaison Committee 
regional luncheons, and wage-hour gather- 
ing, with those agency officials toward 
mutually beneficial relations; and those 
by the NLRB and FCHR Liasion Com- 
mittees with those agencies. We also 
initiated the Annual Labor and Employ- 
ment Law Scholarship Award to the 
outstanding labor student at each of the 
six state law schools. 

Publications within the section contin- 
ued to grow. More and more members are 
contributing to author timely, substantive 


SETS 


SPECIALTY INDEXES: _Litigation—18-part side-tabbed set 

with: Opening Statement, Jury Selection, Pretrial Motions, Discovery, Pleadings, 
Litigation Summary, Jury Instructions, Closing Argument, Cross Examination, Rebuttal 
Case, Exhibits, Direct Case Witnesses, Post Trial Motions, Costs, Pleadings and Issues, Court 


articles for The Checkoff and the Bar 
Journal. Their efforts are greatly appreci- 
ated. 

My stated goal beginning this year was 
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I want to express my sincere thanks and 
appreciation to the very many who have 
willingly worked so diligently to help and 
offer guidance during this term. Among 
them include: Mike Malfitano, immediate 
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past chairman, who so freely gave of his 
time and offered so much support; his 
predecessor Jeff Pheterson who likewise 
encouraged; former chairman and current 
Executive Council member Jim Bramnick 
for valuable knowledge and experiences 
throughout; incoming Chairman John Dick- 
inson who has worked tirelessly in all 
areas; CLE Chairperson Priscilla Fenton 
who has done such an outstanding job; 
repeating Publications Committee Chair- 
person Pat Renovitch and member Debo- 
rah Crumbley who have worked so hard 
in that area; Secretary/Treasurer Marga- 
ret Diaz who kept our minutes; Robert 
“Bob” Turk for his work on the EEOC 
Liaison Committee; Dana Baird for her 
work on the FCHR Liaison Committee; 
all of the dedicated Executive Council 
members for their overall work; F. Lee 
Bailey and the many others who so freely 
and willingly spoke at our CLE seminars 
and prepared substantive and useful out- 
lines; and, our universally-respected, 
outstanding section coordinator Yasmine 
Pennington who does everything so per- 
fectly well and upon whom we rely for so 
much and have never been disappointed. 
Thank you; it was a great year! 


RosBerT A. MILES 
Chairman 


Local Government Law 


The Local Government Law Section 
continued to make great strides in bring- 
ing quality continuing legal education to 
its membership, and sought to further 
enhance and establish working relation- 
ships with the Florida law schools and law 
schools throughout the nation. 

The Local Government Law Section 
established 17 standing committees to deal 
with subject areas of greatest importance 
to local government entities. 


The Local Government Law Section 
renewed its contract with Stetson College 
of Law for the continued publication for 
the next five years of the Local Govern- 
ment Law Symposium, an issue of the 
Stetson Law Review which annual devotes 
its entire content to local government law 
matters. Additionally, we established a 
relationship this year with Tulane Law 
School in New Orleans, and as one of our 
first projects we presented a seminar on 
§1983 litigation. Additional continuing le- 
gal education matters have included our 
joint sponsorship with the Labor and 
Employment Law Section of the XV An- 
nual Public Employment Labor Relations 
Forum held in October 1989; our joint 


participation with the Administrative Law 
Section with a program entitled “Battling 
Baffling Bureaucracies” held in early No- 
vember, and the recently completed XIII 
Annual Local Government Law in Florida 
Seminar held in Tampa to update all of 
the section members on local government 
law matters such as comprehensive plan- 
ning and concurrency issues, public fi- 
nance, litigation, and public records/ 
sunshine laws. 

The section also submitted numerous 
articles for The Florida Bar Journal through- 
out the year, and published a section 
newsletter on a quarterly basis. 

The section awarded our highest recog- 
nition, the Ralph A. Marsicano Award, 
to James Wolf, general counsel to the 
Florida League of Cities in Tallahassee. 
The section also established this year addi- 
tional awards in the area of local govern- 
ment advocacy, local government ethics, 
and local government writing. Presentation 
of these awards were held during the 
March annual meeting of the section in 
Tampa, as well as election of officers, 
Executive Council members, and the an- 
nouncement of chairman appointments. 

The Local Government Section is look- 
ing forward to making even greater strides 
in the years ahead in providing informa- 
tion and service to the section membership 
and The Florida Bar in general. 


HERBERT W. A. THIELE 
Chairman 


Practice Management 
and Technology 


This year much emphasis has been 
placed on developing services and net- 
working with legal affiliates. The Practice 
Management and Technology Section chair- 
man personally attended several local and 
state meetings of the Association of Legal 
Administrators to increase affiliate mem- 
bership. The date of next year’s Pyramid 
of Success has been changed to coincide 
with the Grand Prix of Technology, a part 
of the 1990 Florida Legal Conference. The 
Practice Management and Technology Sec- 
tion will be a cosponsor of the conference, 
along with Florida chapters of the Asso- 
ciation of Legal Administrators, Florida 
Legal Assistants, Inc., Dade Association 
of Legal Assistants, Inc., and Florida 
Association of Legal Secretaries. 

Future section plans also include a 
planning retreat for managing partners 
during 1990-91. 

The Pyramid of Success, held in De- 
cember at Tampa, was very well-attended 
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this year. The third annual pyramid fea- 
tured concurrent programs for attorneys, 
legal administrators, and legal assistants. 

Special focus of the Pyramid of Success 
was ethical considerations in expanding a 
law practice. The pyramid was jointly 
sponsored by The Florida Bar Continuing 
Legal Education Committee, Practice Man- 
agement & Technology Section, Florida 
chapters of the Association of Legal Ad- 
ministrators, and Florida Legal Assis- 
tants, Inc. 

The Practice Management and Technol- 
ogy Section was instrumental this year in 
the formation of a records retention com- 
mittee to develop guidelines regarding 
how long client records should be re- 
tained. The section plans to focus attention 
on Florida’s situation, while studying how 
other states are handling the matter. 

During The Florida Bar’s 1990 annual 
meeting in June, the Practice Manage- 
ment and Technology Section and the 
Computer Law Committee are jointly spon- 
soring a major program designed especially 
for small and medium-sized law firms. 
This program will include professional 
presentations, vendor exhibits, and a free- 
ware exchange. Featured speaker will be 
F. Lee Bailey, nationally renowned lawyer 
and author. 

The purpose of the Practice Manage- 
ment and Technology Section is to help 
attorneys learn ways to practice law more 
effectively. The section often works with 
and helps other sections in the area of 
practice management. 

A popular element of the section is its 
quarterly newsletter, which presents arti- 
cles of particular import to persons 
responsible for ongoing management of 
today’s Florida firms. 

The section works closely with the Law 
Office Management Advisory Service (LO- 
MAS) to make law firm management 
techniques and modern technology avail- 
able to smaller firms. The section provides 
input into the LOMAS program through 
the LOMAS Advisory Committee. 

The section looks forward to another 
year of growth and expanded services. 


Marvin CHAVIS 
Chairman 


Public Interest Law 


Since its inception in June 1989, the 
Public Interest Law Section has been busy 
with organizational tasks such as member- 
ship drives, creation of a newsletter, 
preparation of CLE seminars, and some 
legislative activity. The section voted in 
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March 1990 to support House Bill 2219, 
which dealt with allowance and provision 
of attorneys’ fees for public interest repre- 
sentation. The Executive Council, in 
October of 1989, petitioned Fidel Castro 
and the government of Cuba for the 
release of three political prisoners who 
had undergone a hunger strike after being 
jailed for more than 20 years. 


Two standing committees of The Flor- 
ida Bar, Corrections and Legal Needs of 
Children, have voted to fold into the 
Public Interest Law Section as of July 1, 
1990. They will then become committees 
of the section along with the Budget, 
CLE, Law School Liaison, Legislation, 
Membership, Newsletter, Public Relations, 
and Publications committees of the sec- 
tion. The CLE Committee has drafted 
budgets for three seminars to be spon- 
sored in the 1990-91 fiscal year. 

Our section has a strong group of 
leaders which has been essential in the 
organization and operation of a newly 
created entity. We feel that with the grow- 
ing membership and broad spectrum of 
issues that can be addressed by this section 
we will be able to provide a forum for 
Florida Bar members to share in the 
technical and legal knowledge of public 
interest law. 


KaTtHy GELLER CHINOY 
Chairperson 


Real Property, 
Probate and Trust Law 


The Real Property, Probate and Trust 
Law Section continues its dedication to 
the goals and purposes of The Florida 
Bar: to promote the administration of 
justice and to advance professionalism 
though continuing legal education. 

It is impossible in the allotted space to 
cover all of the endeavors and achieve- 
ments during the past year: thus, this 
report is general in its coverage. 

The section continues to monitor legis- 
lation in the fields of real property, pro- 
bate, trust and guardianship law and strives 
to improve the statutory law to conform 
to the needs and desires of the public, at 
the same time maintaining the high stan- 
dards of legal authority. 

The section presently has a membership 
of more than 7,300 lawyers licensed to 
practice law in Florida, a tribute to mem- 
bership chairman, Chris Hart. 

John Thornton and Dan Adams, cochair- 
man of the Liaison with Title Insurers 
Committee, have worked closely with the 


Marketable Record Title Act, Public and 
Sovereignty Lands Committee attempting 
to stabilize land titles bordering lakes, 
rivers, and streams. They also have worked 
with the Florida Department of Insurance 
in amending rules applicable to title insur- 
ance. 

During the past year, the section has 
adopted a plan to allow legal assistants to 
become members of the section. Robin 
Alan Lukacs and Rose M. Oramas are 
cochairpersons of that committee. Two 
new general standing committees were 
created during the year, the Real Property 
Review Course Committee, chaired by 
Norwood Gay, and the Probate and Trust 
Law Review Course Committee, chaired 
by Jean E. Coker. 

Legislation is a very important concern 
and function of the section. Joseph Robert 
Boyd and Robert W. Wilson are 
cochairmen of the section’s Legislation 
Committee, with Louis B. Guttmann III 
in charge of the real property legislation 
and William S. Belcher and William E. 
Sherman heading up the probate and trust 
law legislation. The Real Property Prob- 
lems Study Committee, cochaired by Harold 
Drees and Mandell Glicksberg, ferret out 
outdated and ambiguous statutes. The 
entire membership of the Executive Coun- 
cil of the section have been dedicated 
servants for the betterment of statutory 
law. 

The new guardianship law has had a 
serious impact on that field of law. We 
have alerted our members, and we hope 
to improve on that legislation. 

After the legislation adjourns its regular 
session each year, the section sponsors a 
Legislative Update Seminar, bringing law- 
yers up to date on statutory revision and 
recent case law. This year we had over 600 
in attendance at The Breakers in Palm 
Beach. 

Our 11th annual section convention 
was held at Bonaventure Resort in Ft. 
Lauderdale on May 3-5. At the conven- 
tion, David Brennan was awarded the 
Robert C. Scott Memorial Award in rec- 
ognition of his many years of untiring, 
devoted, and valuable service to the sec- 
tion. Wayne Wolf was given the annual 
service award in recognition of his dedi- 
cated and significant outstanding service 
to the section and its varied programs 
throughout the past year. 

The section publishes a monthly news- 
letter, Action Line, distributed to the 
entire membership free of charge, which 
contains articles of interest to the mem- 
bers. It also announces coming events and 


important notices. 

It is impossible to list all who have 
contributed to this great year. My thanks 
to all the above and the dozens of others 
who deserve recognition and whose names 
I have not mentioned. 


JOHN E. Norris 
Chairman 


Tax 


With nearly 150 Executive Council mem- 
bers, the Tax Section continues to enjoy 
a broad spectrum of services and achieve- 
ments which this talented and dedicated 
group of tax attorneys brings to The 
Florida Bar, the section members, and the 
public at large. Thanks also to the U.S. 
Congress, the I.R.S., Treasury, and the 
judiciary, fiscal year 1990 continued to see 
a steady stream of new tax developments 
that provided more than ample grist for 
the tax lawyers’ mills and the Tax Sec- 
tion’s projects. 

The Programs Division, under the out- 
standing leadership of Joel Braunstein 
(director) and Lauren Detzel (assistant 
director), has put on a series of eight 
excellent educational courses. Programs 
included such timely topics as “Hot Stuff! 
Section 2036(c) New IRS Announcement; 
PAL ‘Activity’ Regulations, etc.” (chaired 
by Chris Detzel), the ever popular “Eighth 
Annual International Tax Conference” 
(chaired by Joel Karp and Mike Rosen- 
berg), and “Avoiding Malpractice: Tax 
Traps that Snare the General Practitio- 
ner” (chaired by Robin Froug). Lauren 
Detzel also coordinated the section’s assis- 
tance with the University of Florida’s new 
national tax program. 

In Division II (Professional Relation- 
ships), led by Jim Roberts (director) and 
Steve Lewallen (assistant director), numer- 
ous traditional programs were carried on 
and new programs initiated. Ted Brill 
chaired the annual I.R.S. liaison meeting 
and drafted the section’s comments on the 
Federal Courts Study Commission Report 
on the Tax Court System. Gray Gibbs and 
Susan Carlson put the National Moot 
Court on firm footings with a second 
successful year. Gregory Keane, Edward 
Heilbronner, and Alton Ward monitored 
the hotly contested UPL opinion on pen- 
sion plan practices. Past section chairmen 
Les Barnett, Bruce Bokor, and Tom 
Donahoo were our representatives to the 
Southeast Region I.R.S. liaison meeting, 
and Ron Martin coordinated our section’s 
tax certification programs. In addition, 
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Donna Seiden coordinated the section’s 
activities with the Florida law colleges and 
our annual scholarship grants to these 
schools. 

On the Florida state tax front, Division 
III was headed up by Bill Townsend 
(director) and Cass Vickers (assistant di- 
rector). Among other activities, division 
members Larry Gragg (also section secre- 
tary) and Ben Phipps (past section 
chairman) attended frequent meetings of 
the Taxpayers’ Bill of Rights Commission, 
which has worked this year to improve the 
protection of Florida taxpayers’ rights and 
Florida tax procedures. Bob Pierce was 
our section’s delegate to the State Tax 
Advisory Committee, and Joe Mellichamp 
was our representative to a special ad hoc 
Management Review Committee of the 
Department of Revenue (DOR). Bill 
Townsend, Bob Pierce, and Vickie Weber 
also submitted written comments to DOR 
on proposed procedural changes in that 
department. This division is also making 
plans for a new national institute on state 
taxes in March of next year. 

Under Division IV, Linda Hanna (direc- 
tor) and Bob Humphries (assistant director) 
both worked hard to bring us five excel- 
lent meetings and a series of quality 
publications. The Tax Section directory 
was expanded by Mike Jorgenson to in- 
clude for the first time a listing of all Tax 
Section members both alphabetically and 
by geographic areas. Merritt Gardner and 
Ted Henry edited the Tax Law Notes 
which appear in The Florida Bar Journal, 
with Peter Kirkwood and Mike Miller 
turning out the first rate Tax Section 
Bulletins. Ron Martin and Ben Phipps 
also worked to complete the updates of 
the section’s Florida State Tax Treatise, 
while Bob Humphries coordinated Divi- 
sion IV’s initiation of new practitioners’ 
aides, such as sample representation and 
retainer letters to be bound and distrib- 
uted to section members. The organiza- 
tional meeting at Amelia Island was chaired 
by Jonathan Hay; the fall meeting at the 
Don CeSar in St. Petersburg Beach was 
cochaired by Susan Carlson and David 
Wilcox; the midyear meeting in Orlando 
was hosted by Chris Detzel (he was every- 
where this year); the CLE/Ski meeting in 
Vail, Colorado, in February was under the 
guidance of Mel Morgenstern; and the 
annual meeting in Miami was coordinated 
by Georgine Urbanek. 

Division V (covering federal tax) was 
again under the excellent leadership of 
Jason Warner (director) and Andy Wein- 
stein (assistant director). As in the past, 


this division produced a number of signifi- 
cant comments, reports, and analyses of 
proposed federal tax legislation, and pend- 
ing and proposed IRS regulations. For 
example, the Foreign Tax Committee led 
by Dennis Ginsberg and Piero Salussolia 
provided comments on the House’s pro- 
posed new capital gains tax on foreign 
shareholders (which was recently reintro- 
duced by Representatives Gephardt and 
Rostinkowski). This committee also coor- 
dinated the preparation of comments that 
were presented by the section chairman 
(Bob Hudson) to the House Ways and 
Means Committee’s hearing on “foreign 
direct investment in the United States” on 
January 24, 1990. Alan Weisberg’s Crimi- 
nal Tax Procedure Committee drafted com- 
ments on the I.R.S.’ implementation of 
the cash reporting rules, while the Agricul- 
ture Committee provided significant input 
to the I.R.S. on citrus and plant deprecia- 
tion rules then under study. Rick Josepher 
successfully obtained a ruling from the 
I.R.S. on the partnership status of a 
Florida limited liability company, and Mel 
Morgenstern provided extensive assistance 
to The Florida Bar and its affiliated 
entities on the maintenance of their federal 
tax-exempt status. This division was also 
responsible for putting on the highly suc- 
cessful workshops at each of our regularly 
scheduled section meetings. 

The work at the division level was also 
augmented by significant projects of the 
Long Range Planning Committee, headed 
up by Gerald Hart (director) and Mike 
Minton (assistant director), with Marvin 
Gutter providing his ever active support- 
ing role. We also received strong perform- 
ances from our treasurer, Hans Tansler, 
and our secretary, Larry Gragg. Needless-to- 
say, Our ever energetic chairman-elect, Ed 
Koren also has played a strong supporting 
role in all of our activities. Pat Seitz, our 
Board of Governors liaison, provided sig- 
nificant input and perspective on a number 
of important issues facing the section. 
Finally, we would be remiss in not noting 
the continued contributions of numerous 
past section chairmen including Les Bar- 
nett, Bruce Bokor, Don Tescher, Tom 
Donahoo, George Eriksen, Ben Phipps, 
and Ed Heilbronner. We also want to 
extend our sincere thanks to Carol Vaught 
for her usual excellent job in supporting 
our section. 

Many additional Executive Council mem- 
bers too numerous to list here have also 
contributed significantly to the projects 
and activities of the section this past fiscal 
year. On behalf of the section members, 
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we thank these individuals for their self- 
less, dedicated service to their fellow sec- 
tion members, The Florida Bar, and the 
public at large. These attorneys have con- 
tinued the fine traditions of the section’s 
past, while establishing new challenges 
and benchmarks for the future. Please 
keep up the good work! 


Rosert F. Hupson, Jr. 
Chairman 


Workers’ Compensation 


In the area of CLE, the section has 
sponsored three programs which were well- 
received and financially successful. Our 
hardbound text published in 1986 was 
supplemented by a pocket part in 1988 
and is in the process of being revised as a 
result of major legislative changes which 
occurred in 1989. We expect those revi- 
sions to be completed within the next few 
months. 

Our section was approved for certifica- 
tion in 1988. Since that time approximately 
110 members of our section have become 
certified. Our most recent certification 
exam was held May 2, and we had 18 
candidates take the certification exam at 
that time. 

Our section continues to publish a news- 
letter once every two months, with more 
than 1,000 subscribers. Those subscribers 
include members of the First District 
Court of Appeal, section members, insur- 
ance adjusters, and home-office personnel. 

In September of 1989 we staged our 
annual educational conference at the 
Peabody Hotel in Orlando. Over 2,000 
people registered for the conference and 
over 4,000 actually attended. Our confer- 
ences are attended by attorneys, industry 
representatives, and members of the medi- 
cal profession. 

In 1990 we hope to implement two new 
projects. The first involves a judicial evalu- 
ation poll. Members of the section have 
prepared a questionnaire which addresses 
criteria believed to be essential to the 
proper performance of a judge of compen- 
sation claims. We anticipate utilizing the 
questionnaire in an annual poll. Although 
the project was initiated by our section, 
we have received the cooperation and 
input from a number of judges of compen- 
sation claims. 

The second project which has been 
initiated by the executive council involves 
a trial advocacy program. The first pro- 
gram will be held on June 2 and 3 at the 
Peabody Hotel in Orlando. All applicants 
will be required to attend our two-day 
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certification review program which will be 
held in Orlando April 20 and 21. This 
program has traditionally served as an 
excellent substantive review of the law. 
Upon completion of the certification re- 
view program, the students will then attend 
a two-day workshop held in June. 

During the 1989 legislative session there 
were a number of substantial changes 
which became law effective October 1. 
These changes included the renaming of 
our judges from deputy commissioners to 
judges of compensation claims. In addi- 
tion, there were salary changes for our 
judges as well as creation of a mediation 
program. There were also significant 
changes in the area of attorney fees. 
Shortly after the changes went into effect, 
the insurance commissioner granted an 
additional substantial rate increase which 
has caused increasing pressure for the 
legislature to revisit workers’ compensa- 
tion in 1990. Our section has not taken 
an official position concerning any of the 
recommendations of the oversight board 
with the exception of a recommendation 
concerning the selection process of mem- 
bers of the industrial relations commission. 
The board opposes the proposed selection 
process recommended by the oversight 
committee, which was appointed by Gov- 
ernor Martinez. 

To conclude, our section had another 
good year. We have continued to grow 
and improve in a number of areas. Once 
again I would like to take this opportunity 
to thank our staff coordinator, Vicki Sim- 
mons, for her assistance throughout the 
year. I would also like to thank our board 
liaison, Doug Brown. 


RAMON MALCA 
Chairman 


Young Lawyers Division 
The Young Lawyers Division had an 
exemplary year in continuing its tradition 
of service to the Bar and to the public. 
The division’s Bridge-the-Gap and con- 
tinuing legal education programs continue 
to be the pillar programs for the division. 
Bob Palmer of Pensacola served as chair- 
person of the Bridge-the-Gap Committee, 
which administered the Required Basic 
Skills Course which was attended by over 
2,000 attorneys. The three-day course was 
given in the fall and in the spring at seven 
locations throughout the state. The course 
had record attendance and produced re- 
cord profits for the division. The division 
was extremely proud to be honored by the 


American Bar Association’s Young Law- 
yers Division by being awarded recognition 
for the Bridge-the-Gap Program as the 
best single service project to benefit the 
Bar. 

Under Wayne Helsby’s leadership from 
Orlando, the board undertook a major 
revision of the Bridge-the-Gap materials. 
The materials were updated and greatly 
streamlined. 

Lanny Russell of Jacksonville served as 
the chairperson of the continuing legal 
education program for the division. The 
division sponsored seven basic courses 
throughout the year involving different 
substantive subjects. Over 3,500 lawyers 
attended the basic courses which were 
sponsored by the division. 

In the area of public service, Paul May 
of Ft. Lauderdale served as chairperson 
of the division’s “Christmas in January” 
project. The project brought together hun- 
dreds of volunteer young lawyers to 
coordinate a special day for foster children 
throughout the state. Over 4,000 foster 
children received gifts that were donated 
by various retailers. The gifts were distrib- 
uted to foster children in the seven major 
cities of Florida. 

The division’s annual Job Fair was held 
in Miami in January under the leadership 
of Gregg Schwartz. Law students from the 
six Florida law schools participated along 
with attorneys who were seeking a lateral 
transfer from one job to another. The Job 
Fair continues to grow and prosper. It is 
anticipated in the future that additional 
emphasis will be placed upon providing 
additional opportunities for young 
lawyers who desire to switch from one 
firm to another firm to interview at the 
Job Fair. 

The division’s efforts to keep its mem- 
bers aware of division news and programs 
was greatly enhanced by the leadership of 
Jack Hackett from Port Charlotte. This 
year the division instituted the YLD cir- 
cuit newsletter which was sent to all 
members twice during the year. The divi- 
sion also instituted a program of the 
issuance of regularly monthly press re- 
leases to the media concerning the division’s 
many projects. Miami board member Brett 
Rivkind continued the division’s efforts 
to regularly publish a column of interest 
to young lawyers in The Florida Bar 
Journal. 

Karen Specie of Gainesville continued 
her years of service in the area of the Law 
School for Laymen project. The division 
established a model program several years 
ago and has assisted various local Bar 


associations in sponsoring the program. 
This year the division drafted and pub- 
lished a Law School for Laymen handbook 
which provides a step-by-step basis on 
how to establish a successful program. 

The judicial clerkship program placed 
law clerks in 10 circuits throughout the 
state for the summer term. The clerks are 
paid a salary which was entirely funded 
by the division. Morgan Hobbs of Merritt 
Island oversaw the administration of the 
program and is actively seeking additional 
funding to expand the program next year. 

Matt Comisky from Philadelphia spent 
many hours overseeing the Long Range 
Planning Committee’s activities. Under 
Matt’s leadership, his committee analyzed 
the goals and efforts of all of the division’s 
many committees. The long range plan- 
ning report was reviewed in detail at an 
all-day executive meeting. As a result of 
that meeting, many excellent suggestions 
for improving the division’s program 
evolved which will be adopted in the 
coming years. 

Larry Sellers of Tallahassee chaired the 
division’s law school liaison program. Un- 
der Larry’s leadership, formal programs 
were conducted at all six of the in-state 
law schools for law students. The pro- 
grams consisted of career days and provided 
a forum for law students to learn more 
about the organized bar and the realities 
of practicing law. 

In an effort to assist the Bar in its 
petition to the Supreme Court to modify 
the Rules Regulating The Florida Bar 
concerning advertising, the Young Law- 
yers Division prepared a supplemental 
report under the direction of Ft. Myers 
board member Joe Linnehan, which again 
reviewed the Yellow Pages throughout the 
state and supplemented the report origi- 
nally prepared in 1989. The original Yellow 
Page report and supplemental report form 
an important part of the record on appeal 
for the petition to modify the Rules Regu- 
lating The Florida Bar. 

The division continued its program of 
providing scholarships to law students. 
Under the guidance of John Yanchunis 
from St. Petersburg, the division donated 
$10,000 which was distributed to law stu- 
dents on a needy basis at each of the 
in-state law schools. 

The Starting on Your Own videotape 
project was completed under the leader- 
ship of Miami board member Kim Stratos. 
After several years of planning, the divi- 
sion produced a videotape which explains 
important considerations in the formation 
of a new law firm. 
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Official Bar Address 


In the Rules Regulating The Florida Bar made 
effective January 1, 1987, Chapter 1, Paragraph 1-3.3 
states: 

“Official Bar Address: Each member of The Florida 
Bar shall designate an official bar mailing address and 
business telephone number. If the address given is not 
the physical location or street address of the principal 
place of employment, then such information shall also 
be given. Each member shall promptly notify the 
executive director of any changes in any information 
required by this rule.” (Emphasis added) 

The information maintained on individual members 
is public information. The files are open to public 
inspection upon request. The computer system which 
retains all information is capable of listing only one 
address and one telephone number. The business 
address and business telephone number are preferred 
to a home address or telephone. However, if a member 
is not employed, is retired or for some reason does not 
have a business address, then a physical location must 
be listed. If a post office box is given, a physical 
location is also required. 

The following form is printed for assistance of 
members in complying with the rule. Please list any 
changes or corrections in your address or telephone 
number. 


Mail to The Florida Bar, Membership Records Dept., 
650 Apalachee Parkway, Tallahassee, FL 32399-2300. 


Attorney Number 


Name 


Physical Address/Street 


P.O. Box (if any) 


City/State/Zip 
Business Phone (Area Code) —___ Number 


Signed 
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The division’s plans for the Bar conven- 
tion are headed by Carol Brewer of West 
Palm Beach. Carol has secured the return 
of “Dr. Bopp” at the young lawyers con- 
vention dance and obtained Lewis Grizzard 
as the guest speaker at the luncheon 
honoring 50-year members. Brian Toung 
from Daytona for the third consecutive 
year organized the annual moot court 
competition. 

The division’s budgetary matters were 
overseen by Ted Eastmoore from Sara- 
sota. The division’s budget for the year 
projected revenue of $225,945. Because of 
the enormous success of the division’s 
Bridge-the-Gap and continuing legal edu- 
cation programs, it is anticipated that the 
total revenue may exceed projections by 
as much as $100,000 which will result in 
the division contributing all money in 
excess of the reserve capital of $175,000 
to The Florida Bar. 

The division spent many hours formu- 
lating the division’s Code of Professional 
Conduct. The code is a voluntary code to 
be adopted by law firms in order to ensure 
full disclosure in the hiring of attorneys 
and to provide guidance in the profes- 
sional development of young attorneys. It 
is hoped that the code will be widely 
adopted by firms throughout the state. 

At the urging of the senior Board of 
Governors, the division accepted responsi- 
bility for drafting simplified forms to be 
submitted for approval by the Bar to the 
Florida Supreme Court. The forms are 
designed to be compieted by laypersons 
in order to accomplish simple legal mat- 
ters without the guidance of attorneys. 
Wayne Helsby of Orlando is chairing this 
important committee. 

This report has highlighted the most 
visible and largest projects of the division. 
The space allowed for the report is too 
limited in order to adequately thank and 
recognize all members of the Board of 
Governors who participated and made 
possible the division’s productive year. 

Warren Lindsey of Orlando will assume 
the duties of president at The Florida Bar 
convention. Warren’s experience on the 
Board of Governors in the area of con- 
tinuing legal education and his leadership 
skills will guide the board through another 
successful year. Rick Crary from Stuart 
will continue to serve the division in the 
position of secretary. Bob Palmer of 
Pensacola has been selected as president- 
elect, and will assume those duties at the 
Bar convention. 

Lapp H. Fassett 
President 
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Agricultural Law 


The Agricultural Law Committee com- 
pleted a very meaningful year. Its usual 
three educationally-oriented meetings were 
held this year, covering issues relating to 
agricultural law ranging from growth man- 
agement to biotechnology. The committee 
has continued to promote the Center for 
Agricultural Law at the University of 
Florida. Our subcommittees have been 
reorganized to some extent, and we hope 
to continue our efforts with increased 
vigor through the next year. 

The committee has decided by consen- 
sus to make the fall meeting an annual 
program on growth management issues. 
The impact of local comprehensive land 
use plans on the shape of the State of 
Florida, and the future of agricultural 
lands has convinced the committee that 
this subject should receive heightened at- 
tention. Our fall meeting, held in conjunc- 
tion with the Florida Farm Bureau, was 
quite successful in providing useful infor- 
mation and interaction on growth 
management issues. We hope to build on 
that meeting and involve attorneys, agri- 
business groups, and other interested 
persons in our annual growth manage- 
ment forum. 

The committee has not been encour- 
aged by the progress of the reestablishment 
of the Center for Agricultural Law at the 
University of Florida over the last year. 
Although the charter for the center was 
made some 12 years ago, the cooperative 
efforts of the Institute of Food and Agri- 
cultural Sciences (IFAS) and the college 
of law do not seem readily achievable. 
There seems to have been little progress 
implementing the center, although there 
has been some effort to continue existing 


efforts in agricultural law at IFAS. The 
Agricultural Law Committee continues to 
support the development of the center and 
views the center as a vital tool for the 
future of successful agricultural interests 
in Florida. 

The committee continues to work 
through subcommittees, which have been 
reorganized to some extent. The subcom- 
mittees are as follows: state and local 
taxation, federal taxation, wetlands and 
water-related issues, chemical regulation, 
labor law, technology issues, international 
issues, publications, and growth manage- 
ment forum. The Agricultural Law 
Committee invites the Bar to join in our 
activities, either through membership or 
collaboration. 

PAUL ELIHU STERN 
Chairman 


Appellate Rules 


The Appellate Rules Committee met 
on January 19, 1990, to consider a number 
of change proposals submitted by various 
committee members. Several technical 
changes of little general interest were 
adopted. In addition, Rule 9.100, relating 
to original proceedings, was extensively 
revised 1) to require that original proceed- 
ings brought to enforce private rights be 
brought in the names of the real parties 
in interest, rather than on the relation of 
the state; 2) to require that all parties in 
the lower tribunal be named as parties in 
original proceedings to review orders en- 
tered by lower tribunals; 3) to prohibit the 
naming of judges and hearing officers as 
respondents in certiorari proceedings and 
proceedings to review nonfinal agency 
actions; and 4) to require that petitions 
and responses contain appropriate refer- 
ences to supporting appendices. 


A proposal to limit interlocutory ap- 
peals of orders which “determine the issue 
of liability in favor of a party seeking 
affirmative relief” to orders entered prior 
to the commencement of trial was referred 
to a committee for further study. An 
additional proposal addressing the numer- 
ous administrative and procedural problems 
surrounding the “limbo” jurisdiction cre- 
ated by Williams v. State, 324 So.2d 74 
(Fla. 1975), was deferred for debate until 
the June 1990 meeting of the committee. 


JoEL D. EATON 
Chairman 


Aviation Law 


This past year has been one of growth 
that has reflected the ever-changing needs 
of our membership, as well as those of the 
aviation practiiioner, who has the privi- 
lege of practicing in this fascinating field. 
In response, the committee has made 
plans to expand its activities, increase 
volunteer opportunities, and develop new 
programs in coordination with the Bar. 

Although it is difficult to consolidate 
the year’s events and plans in a single 
report, there are several highlights which 
should be mentioned. In November, the 
annual Aviation Law and Litigation Semi- 
nar was held in Tampa. We had the good 
fortune of attracting an excellent panel of 
lecturers, each possessing a great wealth 
of experience in the field. The seminar 
embraced current and important topics of 
interest in the dynamic area of aviation 
accident litigation. 


Perhaps the highlight of the seminar 
was the talks presented by Lee Kriendler 
of Kriendler & Kriendler, and George 
Tompkins, of Condon and Forsyth, each 
the lead counsel for the plaintiffs and Pan 
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American Airlines, respectively, in the Pan 
Am Lockerby case. Their discussion and 
observations from opposing viewpoints 
gave those in attendance a rare opportu- 
nity to gain insight into one of the most 
publicized and controversial air disaster 
cases ever litigated. 

The committee intends to hold several 
additional meetings this coming year to 
help organize some ambitious projects, 
which are currently under consideration. 
The first project is the publication of a 
CLE manual which will be authored pri- 
marily by committee members. The manual 
will address many of the substantive areas 
of aviation law, as well as contain practi- 
cal “how to” information. Some of the 
preliminary discussions with members have 
been very promising and there is much 
enthusiasm for the project. By mid- 
summer, we hope to have a questionnaire 
sent out to committee members and avia- 
tion practitioners throughout the state to 
solicit and encourage their participation 
in this endeavor. Some of the proposed 
topics which are being considered for 
chapters are: jurisdiction, choice of law, 
aviation insurance, investigation and prepa- 
ration of an aviation case, cargo claims, 
pilot certificate actions, federal tort claims 
act, commercial transactions, handling 
death and injury cases against manufac- 
turers and fixed based operators, foreign 
sovereign immunities act and evidentiary 
considerations. 

The next project under consideration is 
the establishment of a law and brief bank. 
This area of the law lends itself to many 
interesting and creative motions, plead- 
ings, and briefs, and the ability to share 
this wealth of information among commit- 
tee members would be a tremendous asset. 

Finally, I would like to take this oppor- 
tunity to thank Greg Sreenan and Ed 
Booth, Jr., the committee vice chairmen, 
for their assistance and hard work during 
the past year; they were always available 
and willing to help. Additionally, a very 
special thank you to Connie Stewart, the 
committee’s Bar staff coordinator. Con- 
nie’s dedication, creativity, and energy 
made all the successes of this past year 
possible. Through hard work and creative 
ideas from our members, we will continue 
to grow and prosper as a dynamic and 
active committee. 

MIcHAEL C. SiBONI 
Chairman 


Clients’ Security Fund 


Effective July 1, 1989, the maximum 


recoverable amount from the Clients’ Se- 
curity Fund was increased from $25,000 
to $50,000. The maximum recoverable 
amount for an attorney fee claim was 
increased from $1,500 to $2,500. This 
applies only to those claims received on 
or after July 1, 1989. 

As of March 1, 1990, the fund had 
received 167 new claims. Fifty-one claims 
have been paid, totalling over $366,481. 
Twenty-one others have been approved 
for payment totalling over $133,400, bring- 
ing the total amount paid since the fund’s 
inception to just over $4.3 million. Sixty- 
four claims were denied compensation 
(five of which were without prejudice), 
and two claims were withdrawn. 

At the close of fiscal year 1989-90, the 
Clients’ Security Fund Committee will 
have held three meetings (October 1989, 
February 1990, and June 1990). 

At the October meeting, the committee 
considered 108 claims. The committee also 
approved a policy proposal for submission 
to the Board of Governors for the institu- 
tion of a policy whereby the Bar will 
aggressively seek recovery from defalcat- 
ing attorneys, their estate, from partners 
of the attorneys, innocent or otherwise, 
from financial institutions, and from any 
other third party who may be found 
legally liable. The proposal was submitted 
to and approved by the Board of Gover- 
nors at its January 1990 meeting. The 
board directed the committee to set up a 
pilot program in the circuit where most 
losses occur. Lawsuits would be handled 
by Bar members who would share in the 
recovery on a contingency basis. Court 
costs, discovery costs, investigation costs, 
and other usual and customary costs 
charged would be paid by The Florida Bar 
as required by the Rules of Professional 
Conduct. The committee also approved 
the adoption of New York’s rule regarding 
investment claims. The proposal was sub- 
sequently presented to and approved by 
the Board of Governors at its January 
1990 meeting. The rule allows for payment 
of investment claims when the attorney is 
in the possession of the claimant’s money, 
which the attorney has obtained by virtue 
of an attorney and client relationship with 
the claimant when the attorney advises the 
claimant to invest the money in a business 
or other venture, and the attorney then 
misappropriates the claimant’s money. 

At the February committee meeting the 
committee considered 102 claims. 


JaMEs K. KERR, JR. 
Chairman 
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Computer Law 


The most significant accomplishments 
of the Computer Law Committee during 
the 1989-90 year were the implementation 
of the committee’s mediation project, pro- 
gress in the implementation of the 
committee’s planned national institute semi- 
nar, and the implementation of a new 
program to encourage increased participa- 
tion of the 1990 annual meeting. 

The committee’s Mediation Subcommit- 
tee, chaired this year by Christopher 
Caswell, completed the implementation of 
the committee’s mediation program, which 
has been under development for several 
years This year, the mediation program 
was adopted in its final form, and in early 
1990 the program became open to mediator- 
participants. The remaining issue yet to 
be resolved concerning the program is the 
extent of training that will be required of 
participating mediators. A detailed discus- 
sion of the mediation project was presented 
in The Florida Bar News in 1989. 

Another ongoing project of the commit- 
tee has been the expansion of its annual 
computer law seminar to a seminar that 
would draw national attendance and na- 
tionally recognized speakers. The National 
Institute Seminar Subcommittee, cochaired 
by Don Conwell and John Frusciante, 
obtained approval for the committee to 
cosponsor a National Computer Law In- 
stitute with the Section of Science and 
Technology of the American Bar Associa- 
tion. The first annual national institute 
will be scheduled for the spring of 1991. 
In order to allocate its resources toward 
planning of the national institute, the 
committee decided not to hold its annual 
seminar for 1990. 

For the first time this year, the commit- 
tee appointed an Annual Meeting 
Subcommittee, chaired by Ike Iaconis, to 
plan committee activities for the Bar’s 
1990 annual meeting. At the annual meet- 
ing, the committee will present a half-day 
seminar on basic computer-law topics, 
then will join members of the Practice 
Management and Technology Section for 
a reception, where computer software pro- 
grams will be made available to those in 
attendance. Jose Rojas has acted as semi- 
nar steering committee chairman and has 
planned an outstanding program for the 
annual meeting seminar. 

Joel Rosenblatt, chairman of the News- 
letter Subcommittee, made major strides 
during the year to improve the commit- 
tee’s newsletter by increasing the 
participation of those contributing to the 
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newsletter and by increasing the volume 
of substantive legal research published 
through the newsletter. The newsletter 
expanded its coverage to include develop- 
ing patent law issues, which are increas- 
ingly important in the development and 
delivery of computer technology. 


Morris H. MILLER 
Chairman 


Consumer Protection Law 


The scope and function of the Con- 
sumer Protection Law Committee is to 
study Florida’s consumer protection laws 
and to seek to strengthen them whenever 
necessary. The committee also serves to 
help educate both the public and the Bar 
in this area. 

During the 1989-90 Bar year, the com- 
mittee concentrated its efforts on educating 
Florida lawyers about significant areas of 
concern to consumers so that.they might 
better represent consumers’ interests and 
protect their rights. As part of this effort, 
the committee sponsored a continuing 
legal education seminar in March in Tampa 
and Miami. The seminar was well at- 
tended and received excellent evaluations. 
The topics covered by the seminar were: 
Florida’s New Car Lemon Law, Applica- 
tion and Litigation of Florida’s Deceptive 
and Unfair Trade Practices Act, Attor- 
neys’ Fees Under Florida Law, Issues in 
Financing: Truth-in-Lending Act and Regu- 
lation Z, and Fair Debt Collection. The 
committee plans to develop another CLE 
seminar scheduled for March of 1991. 

The committee has continued its efforts 
to introduce and draft a used car lemon 
law legislation that hopefully will be passed 
during the 1990 legislative session. 

The committee drafted two consumer 
pamphlets “How to Shop for Credit” and 
“Four Steps to Buying a Used Car,” which 
were submitted to the Bar’s Public Rela- 
tions Committee for approval. The Public 
Relations Committee approved the credit 
brochure with some minor revisions, and 
it will be published by the Bar as part of 
the Bar’s consumer pamphlet series. The 
committee plans to find a cosponsor for 
the used car brochure and possibly pub- 
lish it in conjunction with the Department 
of Agriculture and Consumer Services. 

The committee developed a consumer 
project called TEL-LAW that will be 
operated on a statewide basis. TEL-LAW 
is a library of taped messages on a variety 
of legal topics such as divorce, wills, 
landlord and tenant laws, that consumers 
can access by calling a special number at 


Bar headquarters in Tallahassee and ac- 
cess the recordings by push button 
telephone. 

In addition, the committee is drafting 
articles on the new car lemon law and 
Regulation Z (Truth-in-Lending) for The 
Florida Bar Journal. The committee also 
plans to ask Ralph Nader to speak at the 
Bar’s midyear or annual meeting. 

At its June meeting, the committee will 
establish new goals for the 1990-91 Bar 
year. 


TREENA A. KAYE 
Chairperson 


Continuing 
Legal Education 


The CLE Committee spent the greater 
part of 1989-90 reviewing current policies 
with a goal to build more flexibility into 
the present curriculum. This enabled sec- 
tions and committees to develop innovat- 
ive programs and join forces with other 
CLE sponsors to meet the educational 
needs of Bar members. A special commit- 
tee formed by President Steve Zack and 
chaired by Russ Murphy, immediate past 
chairman of the CLE Committee, met 
with representatives of sections, the Bar’s 


effectively function as a lawyer. 


nearest you. 


information call: 


3582, ext 216. 


® On-site consultation service 


the law office 


Ma 
or (516)676-4300. 


The Florida Bar — (904) 561-5600. 


The Florida Bar Membership Benefits 


The Florida Bar provides many services to improve your professional life. 
Members can save substantial amounts on many things you need to 


Association Insurance Programs—For more information on disability, 
term life, hospital income, accidental death and dismemberment, and com- 
prehensive major medical, call Fred S. James at 1-800-223-2364. 


Car Rental Discounts ACCT # 
ALAMO 1-800-732-3232 93718 
AVIS 1-800-331-1212 A/A421600 
HERTZ 1-800-654-3131 152030 
NATIONAL 1-800-227-7368 5650262 
DOLLAR 1-800-237-4584 1007001 


Civil Court Bonds/Employee Fidelity Bonds—For more information and 
assistance call JURISCO at 1-800-274-2663. 


Computer Discounts—The Florida Bar members receive a minimum 28% 
discount on hardware and software products and services at NYNEX 
Business Centers throughout the county. Call 1-800-346-9X9X or Mike 
Belnavis at 305-267-3637 for the name of the legal account representative 


Computerized Legal Research—Association Rates. For the latest rate and 


LEXIS 1-800-368-5868 — Karen Thrane 
WESTLAW 1-800-328-0109 — Mollie Bott 


FAX Discounts—Save at least 25% on Fax machine models manufac- 
tured by Canon. For detailed price and model information, call 1-800-343- 


Law Office Management Services (904) 561-5616 


© An extensive information source library containing articles on running 


© Free information on law office equipment 


gazine Program—Substantial discounts. To obtain a cur- 
rent price list, call The Florida Bar Magazine Program at 1-800-289-6247 


Professional Liability Insurance—Call Florida Lawyers Mutual Insurance 
Company at 1-800-633-6458 for applications and information. 


Walt Disney World Magic Kingdom Club—Contact George Dillard at 
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Budget Committee, and members of this 
committee to develop guidelines and pro- 
posed policies to allow more financial and 
creative flexibility in the development of 
seminars. As this report goes to press, the 
committee will be reviewing these propos- 
als at its spring meeting and retreat in Key 
West on April 27-28. The retreat will 
include a cocktail reception at our Key 
West office. 

The three subcommittees, programs, pub- 
lications, and special projects, have had 
an ambitious agenda this year. The Pro- 
grams Subcommittee, chaired by William 
C. Davell, has carefully monitored the 
quality of over 90 seminars presented 
during 1989-90 in more than 500 loca- 
tions. Bill’s subcommittee spent a great 
deal of time working with the sections to 
approve their budget requests for the 
1990-91 programming year. The subcom- 
mittee is also looking at new seminar ideas 
such as skills training programs and a 
method to integrate more advanced semi- 
nars into our present curriculum. 

Special projects, chaired by Mary V. 
Brennan, considered such items as licens- 
ing arrangements with the national satellite 
CLE providers and continued to study the 
effectiveness of our new speaker training 
program. During the last two years with 
the help of subcommittee members Judge 
Martin Kahn, Jeffrey Barker, and Michael 
Richmond, a method for training speakers 
has been developed by the preparation of 
a 20-minute speaker training videotape 
accompanied by an actual “dress rehearsal” 
of speakers who have an opportunity to 
see themselves on camera before the live 
course presentation. These sessions have 
been successful in improving the quality 
of course presentations because lecturers 
have an opportunity to improve their 
speaking delivery in advance. 

Mary K. “Kitty” Phillips served as chair 
of the Publications Subcommittee, which 
undertook such projects as publication of 
a subject index to forms in all CLE 
publications, consideration of a manual 
to assist lawyers who represent AIDS 
sufferers, and approval of a policy to 
provide updated versions of the Standard 
Jury Instructions to retired judges who are 
occasionally called back to the bench. The 
subcommittee continued its primary re- 
sponsibility of evaluating all CLE 
publications to determine which manuals 
should be supplemented or revised and 
continued to evaluate methods to provide 
forms on computer disks and develop 
forms for various areas of practice. 

All in all, it has been a successful year 


for the continuing legal education pro- 
gram with projected attendance at over 
30,000 and estimated revenue of over $2.7 
million. I have enjoyed serving as chair- 
man of the committee during the past 
year, and as we enter 1990-91 and finish 
the third reporting cycle under CLER, the 
goal of the committee will continue to be 
the providing of innovative programs and 
publications at reasonable cost and to 
maintain The Florida Bar’s reputation as 
a leading CLE provider in the state. Once 
again, we ask Bar members to provide 
feedback from our CLE programs. Thanks 
for your help and support during the past 
year. 


IRA H. LEESFIELD 
Chairman 


Committee on the Elderly 


The committee has launched initiatives 
and strengthened current programs in pub- 
lic and professional education, quality of 
legal representation, and legislative devel- 
opment. 

In professional education, the commit- 
tee sponsored two CLE courses. “Estate 
Planning for the Aging and Disabled,” 
developed by subcommittee Chairman Jerry 
Solkoff, was presented in collaboration 
with the Real Property, Probate and Trust 
Section in December 1989. It was at- 
tended by approximately 800 attorneys 
throughout the state and rated excellent 
by participants. On Thursday June 14 at 
8:30-11:30 in conjunction with the annual 
meeting, the committee will present “Ethi- 
cal Issues in Representing the Elderly 
Client,” developed by past Chair Rebecca 
Morgan and Vice Chairman Joe W.N. 
Rugg. 

In legislative issues, the committee has 
appointed a subcommittee chaired by Ira 
M. Weisner to study issues in Medicaid 
eligibility for nursing home benefits for 
middle income retirees, and make recom- 
mendations for changes to Florida law 
and regulation. 

The committee has appointed a sub- 
committee, chaired by Christina Ippolito, 
to promote the development of local bar 
committees on the elderly. 

The committee also appointed a sub- 
committee on professional responsibility 
and malpractice, chaired by Eugenia Wil- 
liamson, to consider issues in representation 
of elderly clients with limited and varying 
capacity. 

The “Let’s Get Acquainted” Program, 
developed by Vice Chairman Chris Vogel, 
is a consumer information program which 
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assists attorneys giving talks to local sen- 
ior groups. That program has a new 
packet of materials and speaking notes, 
which are available to all Bar members. 

Members of the committee are collabo- 
rating with the American Bar Association/ 
Young Lawyers Division to present an 
education program on speaking to senior 
groups and a program on ethical issues at 
the ABA/YLD convention in Miami in 
May. 

The committee serves as a resource to 
the Bar Commission on the Elderly and 
provides three of its members: Alison 
Barnes, Jeanne Williamson, and Chris 
Vogel. The commission will consider legis- 
lative and social issues significant to the 
elderly, and make recommendations to the 
Bar for legislative advocacy and public 
education by June 1991. 


ALISON PATRUCCO BARNES 
Chairperson 


Corrections 


The Corrections Committee of The Flor- 
ida Bar spent the last year continuing with 
its education program, so that each mem- 
ber would have a better understanding of 
the problems facing the corrections com- 
ponent of Florida’s criminal justice system. 

The issue of gain time consumed a great 
deal of attention, not so such as what can 
be done, but to understand what has been 
done by the Florida Legislature. This 
highly complex and constantly changing 
area of the law was the subject of much 
attention, including a presentation by Bob- 
bie Glover, head of the Admissions and 
Release Authority for the Florida Depart- 
ment of Corrections. 

The efforts of Richard Dugger, secre- 
tary of the Department of Corrections, in 
establishing a medical furlough program 
for terminally ill inmates were applauded. 

At the annual meeting of The Florida 
Bar in Miami this month, arrangements 
have been made for the members of the 
Corrections Committee and other inter- 
ested persons to tour several correctional 
facilities in Dade County. All committee 
members are looking forward to this op- 
portunity. 

The major news of the Corrections 
Committee, of course, is that the end of 
this Bar year will mean the end of the 
Corrections Committee of The Florida 
Bar. By unanimous vote of those present 
at its September 1989 meeting, the mem- 
bers of the Corrections Committee of The 
Florida Bar voted to dissolve themselves 
and become a standing committee of the 
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new Public Interest Law Section. We 
invite every member of the Bar to join the 
Public Interest Law Section and, if you 
are interested in corrections, to also join 
the corrections committee of the section. 


RICHARD A. BELZ 
Chairman 


Criminal Procedure Rules 


The Criminal Procedure Rules Commit- 
tee dealt with a large number of issues this 
year. This report will briefly discuss some 
of the more significant matters before the 
committee. 

The most controversial matter was a 
petition filed in the Supreme Court of 
Florida by the state attorneys of Florida 
to change the rule regarding the order of 
final argument in a manner that would 
give the prosecution the last argument in 
all cases. The rule currently provides that 
the prosecution receives the last argument 
except in cases in which the defendant 
offers no testimony or only his own testi- 
mony. 

The committee voted to oppose the 
state attorneys’ petition, believing that the 
order of closing argument is but one piece 
of the larger mosaic of procedures that 
attempts to produce a fair trial and that 
the overall balance as it presently exists is 
an appropriate one that should not be 
disturbed. 

The committee did propose to the Su- 
preme Court a change in the rule that 
provides that in no event shall any defen- 
dant remain in custody beyond 40 days if 
no charging document has been filed. 

Recognizing that there occasionally ex- 
ist exceptional circumstances that prevent 
a charging document from being filed in 
that time in cases in which the interests of 
society are not served by the automatic 
release of a defendant, the committee 
proposed a rule that would replace auto- 
matic release with a system that would 
require that the defendant be brought 
before the court at least every 10 days for 
a determination as to whether the prose- 
cution can demonstrate good cause why 
the charging document has not been filed. 

The committee is of the opinion that its 
proposal is sufficiently flexible to allow 
for an individual to remain in custody 
beyond the time limitation of the present 
rule in situations when such custody is 
appropriate and to protect the right of 
that individual not to be held when there 
does not exist a justifiable basis for doing 


so. 


Among other actions, the committee 
rejected a proposal that would have ex- 
tended the time to file motions to mitigate, 
disapproved of the concept of allowing the 
waiver of an advisory jury in capital cases, 
took the position that there are no forms 
in the area of criminal law appropriate for 
use by nonlawyers and opposed proposed 
legislative and rules changes that would 
have altered the manner of dealing with 
persons found at trial to have been insane 
at the time of an alleged criminal offense. 

It should also be noted that subsequent 
to the preparation of the committee’s 
report for the 1988-1989 Bar year, the 
committee, at the request of the Supreme 
Court of Florida, reviewed the report of 
the Supreme Court’s Discovery Commis- 
sion, and submitted its recommendations 
in that area to the court. The result of the 
entire process was a significant restructur- 
ing of the discovery rule. See In re 
Amendment to Florida Rule of Criminal 
Procedure 3.220 (Discovery), 550 So. 2d 
1097 (Fla. 1989). 


ANTHONY C. Musto 
Chairman 


Delivery of Legal Services 


The Delivery of Legal Services Commit- 
tee focuses its energies on issues that affect 
the quality and availability of legal assis- 
tance to those segments of the population 
who cannot afford legal representation. 
During the 1989-90 Bar year, the commit- 
tee has concentrated its attention on three 
major concerns: the revision of the rules 
governing mediation and arbitration; the 
role of the committee in the new Public 
Interest Law Section; and the recommen- 
dations contained in the petition for 
provision of legal aid to the poor submit- 
ted to the Florida Supreme Court by 
Talbot D’Alemberte and others. 

Craig Clendinen of Tampa has chaired 
the subcommittee charged with studying 
delivery issues raised by the revision of the 
mediation and arbitration rules. Two main 
concerns were identified: availability of 
mediation and arbitration to those who 
cannot afford top pay; and qualifications 
of mediators in county court where many 
matters affecting lower income people are 
heard. Committee Chair Diane Clark ad- 
dressed these issues in testimony before 
the Standing Committee on Mediation 
and Arbitration Rules in October. The 
final report of the committee contained 
recommendations relating to pro bono 
service. 

The committee continues to strongly 
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support the formation of the Public Inter- 
est Law Section, but after discussing the 
question at length at both the September 
and January meetings, the committee has 
decided noi to merge into the section as a 
committee of the section. Individual com- 
mittee members are strongly encouraged 
to join and become active in the section, 
but for the present, the committee wishes 
to retain its identity as a standing commit- 
tee of the Bar. 

At the September meeting, a subcom- 
mittee was formed to study the D’Alem- 
berte petition and make recommendations. 
James Dickson of St. Petersburg chaired 
the subcommittee. At the January meet- 
ing, the committee received Mr. Dickson’s 
written report; extensive discussion fol- 
lowed; and a vote was taken. 

The committee reaffirmed the concept 
that meeting the legal needs of the poor is 
the responsibility of society as a whole and 
that members of the Bar have a special 
and ethical responsibility to take a leader- 
ship position in the implementation of the 
concept. The committee supports the for- 
malization of judges appointing lawyers 
to represent the poor in cases before them. 
Noting that many legal problems do not 
involve the courtroom, the committee does 
not believe that the judicial system is the 
appropriate agency to organize and ad- 
minister a comprehensive program to meet 
the varied legal needs of the poor. 

The committee also reaffirmed its com- 
mitment to continue working with 
other Bar groups, in particular the new 
standing committee on simplified legal 
forms and the joint Bar-Foundation com- 
mission on legal services to the indigent, 
in its efforts to help develop programs to 
address the still great, unmet need for 
legal services. 


E. DIANE CLARK 
Chairperson 


Disability Law 

The Disability Law Committee has com- 
pleted another active year. 

Leading the list of accomplishments has 
been the committee’s continued participa- 
tion in the guardianship reform process. 
The 1989 Florida Legislature enacted the 
Guardianship Reform Act of 1989. The 
former chairman of the committee, Leo 
Plotkin, is a member of the Guardianship 
Study Commission which proposed the 
recommendations which became the basis 
of the reform act. Other committee mem- 
bers, including Marilyn Rose, Lisa Gold- 
stein, Dolores Norley, and Alice Nelson, 


made presentations to the commission in 
its four public meetings. During the legis- 
lative session, members of the committee, 
working together with members of the 
Real Property, Probate and Trust Law 
Section, the Committee on the Elderly, 
and Florida Bar staff, assisted legislators 
and legislative staff with the bills. 

The committee continues to support the 
expansion of the Office of the Public 
Guardian into the other Florida judicial 
circuits. The OPG received strong support 
from the Guardianship Study Commis- 
sion and the committee has received ap- 
proval to support the OPG’s expansion 
into at least four other circuits in the next 
fiscal year. 

The American Bar Association has se- 
lected Florida as one of the first states to 
receive training in guardianship alterna- 
tives. The chairman of the committee, 
Brent Taylor, has been selected to assist 
in organizing the training program sched- 
uled for late September in Orlando. The 
ABA also selected Taylor as a member of 
its advisory board to the national guardi- 
anship monitoring study. 

The committee’s manual, Selected Top- 
ics on Florida Disability Law, published 
in 1988, is in the process of further 
expansion. Additional chapters are ex- 
pected to be completed later this year. In 
another area of publications, committee 
member Alice Nelson published an article 
entitled “Corporal Punishment and Handi- 
capped Children” in the special children’s 
edition of the Bar Journal in March. 

Committee member Fran Tetunic di- 
rects the new Charles and Lucille King 
Disability Law Institute established at the 
Shepard Broad Law Center of Nova Uni- 
versity. The institute, whose goals are to 
educate and advocate on behalf of persons 
with disabilities, works with the school’s 
handicapped rights project to provide 
student writers and editors for the 
committee’s disability law manual. 

Recently, the committee has become 
involved with The Florida Bar’s Commis- 
sion on Children, assisting the commission 
in preparing its final report and drafting 
its legislative package by advising the 
commission on the rights and responsibili- 
ties of parents with mental disabilities. 

Finally, the committee cosponsored with 
HRS District II and Apalachee Center for 
Human Services a training program enti- 
tled “Baker Act Training for Lawyers,” in 
March in Tallahassee. 


BRENT R. TAYLOR 
Chairman 


Eminent Domain 


The Eminent Domain Committee has 
enjoyed another successful and rewarding 
year. Highlights included presentations by 
attorneys Bob Reynolds, Bill Moore, and 
Brian Patchen, who spoke to the commit- 
tee on selected eminent domain topics of 
interest at the meetings. Reynolds spoke 
on apportionment issues, while Moore 
and Patchen gave talks on inverse con- 
demnation and dedications, respectively. 
As the speakers enjoy statewide recogni- 
tion in the eminent domain field because 
of their knowledge and practical experi- 
ence, the presentations were very well 
received by the membership. 

A presentation planned for the annual 
meeting in Miami involves mediation and 
its application to eminent domain. Vice 
Chairman Jim Spalla has arranged for an 
outside mediator and committee members 
to participate in a panel presentation em- 
phasizing the application of mediation 
procedures to eminent domain cases. 

Additionally, a fall CLE seminar is 
currently being planned based upon the 
1986 CLE Eminent Domain Manual. The 
speakers will update the manual as neces- 
sary in their presentations. Plans are also 
underway to produce a pocket supplement 
to the 1986 manual, and it is anticipated 
that this project will get underway during 
the 1990-1991 committee year. 

Integral to the committee’s success this 
year has been the assistance given to the 
committee by Bonnie Elliott, the Bar’s 
coordinator to the committee. Ms. Elliott 
has been very helpful throughout the year, 
and her efforts are very much appreciated 
by the membership. 


RosertT C. BYRNE 
Chairman 


Fee Arbitration 


The fee arbitration rule was adopted by 
the Supreme Court in April 1989. The first 
meeting of the Standing Committee on 
Fee Arbitration took place in June 1989, 
with priority given to the establishment of 
circuit arbitration committees in each of 
the 20 judicial circuits and the formation 
and adoption of arbitration forms and 
operating procedures. With recommenda- 
tions from the voluntary bar associations 
and the Florida Council of Bar Presidents, 
the Board of Governors appointed mem- 
bers to the circuit arbitration committees 
in November 1989. At the standing com- 
mittee’s request, initial terms were ap- 
proved for one and one-half years, 
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beginning January 1990 and expiring June 
1991. As stated in the Supreme Court rule, 
all subsequent appointments will be for 
one-year terms. 

The standing committee approved ad- 
ministration of the circuit committees at 
the local level, with individual circuits 
retaining the money from filing fees to 
defray administrative costs. The standing 
committee produced a pamphlet entitled, 
“Consumer Guide to the Legal Fee Arbi- 
tration Program,” which was distributed 
to each circuit committee chair, voluntary 
bar association and in-state news affiliate. 
A circuit committee handbook was also 
produced and distributed to the circuit 
committee chairs to encourage statewide 
uniformity. The fee arbitration program 
became operational, as scheduled, Janu- 
ary 1, 1990. 

An arbitration training session for all 
circuit committee chairs and vice chairs 
was conducted by the standing committee 
during the January midyear meeting. The 
standing committee also approved and 
distributed quarterly and annual financial 
and statistical reports for completion by 
each circuit committee chair and return 
to The Florida Bar for tabulation and 
review. Tabulation of the first circuit com- 
mittee quarterly reports should be com- 
plete by May 1, 1990. The standing 
committee plans to review the reports at 
its June 1990 meeting to evaluate the 
strengths and weaknesses of the program. 
The committee is aware that there are still 
refinements to be made in the new fee 
arbitration program, but, from all initial 
indications, the program is functioning 
successfully. 


THomaS M. Ervin, JR. 
Chairman 


Florida Code and 
Rules of Evidence 


The Florida Code and Rules of Evi- 
dence Committee is particularly active this 
year because of the many bills which were 
filed in the legislature that effected the 
Code and Rules of Evidence. The com- 
mittee through its chairman, William M. 
Corley, attacked the task of accessing the 
benefits and disadvantages of various pieces 
of legislation by establishing subcommit- 
tees who would do the bulk of the re- 
search and deliberation and, thereafter, 
having the subcommittees report to the 
full committee for final discussion and 
vote. There were two subcommittees: one 
chaired by Vice Chairman George Tragos, 
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and the other chaired by perennial favor- 
ite Chuck Erhardt. 

The committee met a total of six times 
during the year and took up in access of 
30 separate pieces of legislation and/or 
rule changes. Legislative staff was kind 
enough to brief us on upcoming legisla- 
tion with reference to changes in the Code 
and Rules of Evidence, and we were 
particularly gratified to see them attend 
so many of our meetings. 

The greatest satisfaction felt by mem- 
bers of the Florida Code and Rules of 
Evidence Committee was the credibility 
that we had achieved over the years. Our 
opinions and responses to various pieces 
of legislation have been sought by state 
prosecutors, defense lawyers, the civil trial 
bar, the state legislature, members of the 
executive branch, and citizens. Members 
of the committee happily accepted the 
responsibilities and attendance was always 
excellent at the six full committee meet- 
ings as well as the various subcommittee 
meetings that were held. 


GEorRGE E. TRAGOS 
Vice Chairman 


Government Lawyer 


The committee had a very busy year by 
implementing existing projects, creating 
new ones and participating more in Bar 
activities on behalf of government law- 
yers. At the outset, let me thank Steve 
Zack, who attended all our meetings and 
made our concerns a major priority; Jon 
Whitney, our fellow government lawyer 
and dedicated Board of Governors liaison; 
Jerry Butterfield, the Bar’s effective direc- 
tor of public relations and our great staff 
liaison; and all our committee members 
who attended meetings and organized pro- 
jects to make this a successful year. 

Five projects were planned to serve and 
recognize government lawyers. The most 
significant was a comprehensive survey 
sent to all full-time government lawyers 
last fall. The committee spent several 
meetings designing the survey to deter- 
mine ideas and priorities of government 
lawyers. Almost 60 percent — a tremen- 
dous response from 2,789 government 
lawyers — answered the survey, which 
identified compensation and professional- 
ism as key issues. Many lawyers stated 
they wanted more CLE programs geared 
toward government practice, and 85 per- 
cent said they favored a government lawyer 
section. At press time, a comprehensive 
summary report with recommendations is 
being written to assist the Bar, its commit- 


tees and sections and voluntary and local 
bar groups to use this information. The 
survey would not have been possible with- 
out the “check-off box” on last year’s Bar 
dues statement. Before the committee re 
quested this, the Bar simply had no way 
to tell who was in government service or 
to selectively communicate with them. 

Another key project was the creation 
of the Claude Pepper Outstanding Gov- 
ernment Lawyer Award. Since one out of 
10 Bar members are government lawyers, 
the committee wanted to start a program 
to annually recognize one full-time gov- 
ernment lawyer who has demonstrated 
special distinction and outstanding public 
service. Bar members nominated many 
deserving government lawyers. The com- 
mittee reviewed the nominations and 
recommended semi-finalists to a five- 
member selection committee composed of 
Steve Zack, Jim Miller, Jack Harkness 
and two members of the government law- 
yer committee. The award winner will be 
honored with a plaque and special recog- 
nition at the annual meeting in Miami. 
Hopefully, this award will be given annu- 
ally so the Bar can encourage and recognize 
public service while honoring Senator Pep- 
per’s legacy. I would like to thank Vice 
Chair Janet Gifford for taking the lead on 
this project. 

A third priority was to maximize gov- 
ernment lawyers participation in Bar affairs, 
especially as liaison to key committees and 
sections and as delegates to the All Bar 
Conference. Many government lawyers 
were elected by local and voluntary bar 


groups and sections to give us a strong 
voice at the conference. Thanks to the 
Board of Governors and especially Steve 
Zack and Alan Dimond, I was appointed 
as a delegate and debate leader of the 
conference to give government lawyers an 
additional voice. This outstanding pro- 
gram was a success and should be continued 
to give more Bar members — especially 
women, minorities, small-firm and govern- 
ment lawyers — a greater voice in Bar 
policy. 

Another project was a CLE program 
geared to government lawyers. Scheduled 
for June 22 in Tallahassee, “Ethics and the 
Role of Government Lawyers” will be 
co-sponsored with the Local Government 
and Administrative Law sections. I would 
like to thank Herb Thiele, Dru Bell and 
Lois Rice for helping make this program 
possible and especially to Vice Chair Jerry 
Jaski and committee Chair Mike Under- 
wood for taking the lead. 

Finally, the committee submitted two 
articles for the Bar Journal. One, “The 
Home Venue Privilege of Florida Govern- 
ment Entities” was written by Debra King 
and published in December. Another,“En- 
forcing Money Judgments Against 
Government Entities” by David Tucker is 
published in this issue. I would like to 
thank the authors and committee editor 
Steve Guardiano for all their good work 
on these articles. 

Considering how fast a year goes by, I 
am pleased the committee accomplished 
our goals. The best news is that Attorney 
General Bob Butterworth has agreed to 


“What do you mean | misled you? | told you before we went in there that I'd 
be very surprised if you were convicted . . . and | am very surprised.” 
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ONLY ONE PERSON 
HAS EVER SUPPORTED 


YOUR CAREER 


But with all due respect to your 
mom, The Fund is probably in a posi- 
tion to do more to help your business. 

After all, supporting the real estate 
attorneys of Florida is all we've been 
doing for over 40 years. That’s why we 
offer services far beyond any other title 
insurance underwriter. 

Our Attorneys’ Title Insurance 
Data System is one big example. ATIDS 
is Florida’s most comprehensive on-line 
title information system. With it, you 
have fast access to almost 100 million 
records from nearly 30 counties. 

Just like your mom, we're con- 
cerned about your education. The Fund 
offers the annual Assembly plus 


MORE THAN DO. 


frequent and varied seminars which 
give you a chance to earn CLE credits. 

We also publish Title Notes and 
The Fund Concept to help you stay on 
top of changes in Florida real estate law. 

Recent changes to the title in- 
surance rule have leveled the playing 
field. Now the most sensible course 
is to choose your title insurance under- 
writer according to the services it can 
give you. 
In other words, what really counts 
is support. So call 1-800-336-3863 and 
ask Marketing Services for more infor- 
mation today. 

Because when it comes to sup- 
port, The Fund is second only to Mom. 


The 


of Information 
of Service 


Fund 


Attorneys’ Title Insurance Fund, Inc. RO. Box 628600, Orlando, FL 32862 


of Innovation 
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chair this committee next year. With his 
leadership, government lawyers can con- 
tinue to work for our profession. Thank 
you for the opportunity to serve and learn 
so much. 


REGINALD R. GARCIA 
Chairman 


Individual Rights 
and Responsibilities 


The Individual Rights and Responsibili- 
ties Committee had an extremely produc- 
tive and busy year. The highlight of the 
committee’s work was the sponsorship of 
a CLE program on the topic of AIDS. 
Our subcommittee on AIDS worked with 
the recently formed AIDS Legal Defense 
and Education Fund to organize the event. 
Speakers from around the country ad- 
dressed those attending on topics ranging 
from discrimination to insurance. The 
committee hopes to make this CLE pro- 
gram an annual event. 

Also on the issue of AIDS were two 
articles which appeared in the Florida Bar 
Journal by the cochairs of the AIDS 
subcommittee, Deborah Hardin Wagner 
and Jeff Peters. Both highlighted the need 
for the Bar to educate itself concerning the 
issues surrounding AIDS and encouraged 
the members of the Bar to join the AIDS 
lawyer referral service, also an initiative 
of the committee which is in existence to 
help those who are in any way affected 
by the disease to get a lawyer. 

The committee also worked on several 
legislative initiatives which it supported 
but which the Board of Governors did 
not. They all pertained to the issue of 
discrimination and the role that we believe 
the Bar should take in eliminating dis- 
crimination on the basis of race, religion, 
age, national origin, marital status, sex, 
and sexual orientation in the areas of 
public accommodations, employment, and 
housing. In short, the committee’s motiva- 
tion surrounding all of the antidiscrimina- 
tion efforts is that discrimination on the 
basis of status is wrong, that resolution of 
these issues is often accomplished in the 
courts, and that the Bar should be in- 
volved. 


The first initiative was to follow the lead 
of the American Bar Association and 
request that The Florida Bar also encour- 
age the adoption of laws which protect 
people against discrimination on the basis 
of sexual orientation. Violence against 
gays and disadvantages in housing, jobs, 
and public accommodations against ho- 
mosexuals is ever present and, some would 


say, growing. The Board of Governors 
found that this controversial issue was not 
within the proper scope of the Bar. Simi- 
lar efforts to encourage Bar support of a 
rule change which would make it a disci- 
plinary rule violation for an attorney to 
discriminate in his or her practice was 
defeated as was support of a private club 
discrimination bill, a legislative initiative 
based on New York’s law recently upheld 
by the U.S. Supreme Court. 

Most recently, however, the board threw 
its support behind the Governmental Ac- 
countability Act, an individual rights and 
responsibilities initiative which allows at- 
torneys who prevail in certain defined 
public interest cases to receive attorney 
fees. Often referred to as the private 
attorney general concept, this issue is of 
paramount importance to those who can- 
not afford a lawyer, and who have been 
seriously aggrieved by the actions or inac- 
tion of government or the failure of the 
government to enforce its laws. 

In what we hope to be the beginning of 
a continuing relationship, the committee 
invited David Hoffman, a representative 
from the American Bar Association’s Sec- 
tion on Individual Rights and Responsi- 
bilities to address individual rights issues 
facing the ABA and other state bar asso- 
ciations. 


Rosin S. HASSLER 
Chairperson 


Journal/News 
Editorial Board 


Passing the Torch. Inaugurating an event- 
ful year, the Editorial Board of The Florida 
Bar Journal/ News hailed new editor Judson 
H. Orrick; praised retired editor Linda 
Yates, who had served the Bar for three 
decades; and honored Judge May L. Cain, 
who resigned from the board and its 
chairmanship on ascending to the Dade 
County Court bench. 

Readership Survey. The Program Evalu- 
ation Committee of the Bar undertook a 
comprehensive evaluation of the News, 
Journal, and Directory and conducted a 
readership survey. The results, gratifying 
and instructive, reveal that the Bar mem- 
bership values its publications, perceiving 
them to be accurate, informative, timely, 
objective, useful, and well-written. The 
board and staff value the PEC feedback 
as a blueprint for development. 

The Florida Bar News. Begotten in 1974 
as a Journal spinoff for timely Bar notice, 
the biweekly News has become the essen- 
tial vehicle for communication between 
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an integrated Bar and an informed mem- 
bership. It has provided, e.g., notice of 
actions of the Supreme Court of Florida 
and the Bar; amendments to bylaws and 
rules affecting members; and disciplinary 
actions. In balance, it has furnished a 
necessary forum for uncensored letters of 
opinion and healthy debate of issues. 
Countering increased costs of postage, the 
News now piggybacks, as primary dis- 
tributor, the midyear and annual meeting 
schedules; Bar committee preference forms; 
and CLE brochures, recording on mailing 
labels individual CLER reporting dates 
and CLE hours. Responding to survey 
results, the News this year included: case 
summary capsules; expanded pro-and-con 
analysis; guest editorials; and law review 
previews. Owing to the traditional inde- 
pendence accorded it by Bar leaders, the 
News — singular among publications of 
other states — is perceived by survey 
respondents to be objective and credible, 
more than 90 percent rating the publica- 
tion good or excellent. 

The Florida Bar Journal. Ten times a 
year, the Journal publishes columns and 
indepth features considered timely and 
worthy by the board and staff. As the 
Florida Supreme Court Gender Bias Study 
Commission headed by Justice Gerald 
Kogan recently completed its research, the 
May 1990 Journal featured a commission 
report summary, prepared by Robert Craig 
Waters, based upon the full commission 
report. Periodically, the board approves 
well-defined topics for “special” and “theme” 
issues (Florida Federal Practice, the De- 
cember 1989 special issue, guest edited by 
Lawrence Keefe, Richard Roach, Joe Kin- 
man, and William Drake; Needs of 
Children, the artistic March 1990 theme 
issue, guest edited by Carolyn Glynn and 
Don Middlebrooks). The Journal encour- 
ages excellence and, through the generosity 
of Barrett Sanders, sponsors the annual 
Barbara Sanders Memorial Article Writ- 
ing Competition, chaired this year by 
Morgan Rood. Survey results reveal that 
95-98 percent of the respondents rate the 
Journal a quality publication. 

The Directory. Published annually as 
the September issue of The Florida Bar 
Journal, the Directory provides an alpha- 
betic and a geographic roster of attorneys 
authorized to practice law, and an ever- 
growing almanac of relevant information, 
e.g., Rules Regulating The Florida Bar; 
Bar services and staff; Bar sections and 
committees; courts; legal groups and legal 
aid offices; state and federal officials; filing 
fees; service providers; and certified law- 


yers. Survey results indicate that 84 percent 
of the respondents regularly consult the 
alphabetic roster. 

CLE Seminar. At the 1990 Midyear 
Meeting, the Editorial Board conducted 
its Second Annual Legal Writing Seminar, 
“Effective Structuring of Written Legal 
Arguments.” The CLE seminar, cochaired 
by Mark F. Lewis and Marlyne Marzi 
Kaplan, featured guest speakers Justice 
Gerald Kogan, attorney Timothy A. Smith, 
and Florida State University law professor 
Harold P. Southerland. 

Advertising Survey/Media Kit. To in- 
crease advertising revenues, the Journal/ 
News staff has completed an advertising 
survey and is developing a media kit. 

Publication Guidelines. The board, 
through a committee chaired by Timothy 
Smith, is refining existing guidelines. 

The board continues to work with the 
Journal/ News editor and staff in seeking 
ways to advance programs of the Bar and 
meet the needs of a vigorous and informed 
membership. 

MARLYNE MARZI KAPLAN 
Chairperson 


Judicial Administration 
Selection and Tenure 


The major concern of the Judicial Ad- 
ministration Selection & Tenure Committee 
(JAST) this year had been methods of 
selection and retention of trial and appel- 
late judges, and functioning of the Judicial 
Qualifications Commission. 

JAST considered the plan from the 
Bar’s Commission on Merit Selection and 
Retention of Trial Judges, and approved 
merit selection and retention of trial judges 
on a statewide basis, but disapproved the 
commission’s proposal for establishment 
of a citizens’ judicial evaluation program. 
The Bar’s Board of Governors then re- 
quested that JAST study merit selection 
and retention in greater depth and present 
its findings and recommendations. 

JAST reported to the Board of Gover- 
nors that: 

@ Because of the requirements of the 
Code of Judicial Conduct, it is extremely 
difficult to achieve an electorate adequately 
informed about judicial candidates. With- 
out an informed electorate, popular 
elections frequently and increasingly are 
becoming contests of money-raising and 
advertising with the goal of achieving 
“name recognition.” Fundraising mara- 
thons understandably diminish public 
confidence in the judicial system, and 
create increasing cynicism among litigants. 


Popular vote retention suffers even more 
seriously from the deficiencies of popular 
vote selection. It is inconsistent to abolish 
popular vote selection of judges and to 
continue popular vote retention. 

© The JQC is not adequately funded 
or staffed to review, on an ongoing basis, 
a judge’s competence, diligence, or de- 
meanor. The JQC must be enhanced, 
expanded, staffed, and funded to assure 
that the citizens of Florida are receiving a 
high quality of justice — not merely 
removal or reprimand of the most quali- 
fied or nonperforming judges. The JQC 
should be specifically mandated to require 
adherence to high standards of compe- 
tence, diligence, and demeanor, as well as 
conduct. 

©@ Misconduct or inappropriate con- 
duct should not be the sole standards to 
be used in considering retention; a justice 
or judge should be retained in office only 
if performance in office demonstrated com- 
petence, diligence, and a demeanor which, 
among other things, accorded appropriate 
respect to the dignity of litigants, attor- 
neys, witnesses, jurors, and prospective 
jurors appearing before that court. 

© JAST endorsed and supported legis- 
lation amending Article V, §§10 and 11, 
of the Florida Constitution to extend the 
methods of selection by judicial nominat- 
ing commissions to circuit and county 
court judges. 

The process by which JAST arrived at 
its recommendations to tiie Board of Gov- 
ernors was marked by an outstanding 
level of participation and enthusiasm by 
committee members. 

Vice Chairman Tom Elligett wrote, and 
JAST approved, a Report on Judicial 
Compensation, which concluded that judi- 
cial salaries must be increased to narrow 
the gap between judicial salaries and the 
income earned by practicing attorneys, 
and to eliminate the deficit between the 
Florida judiciary and the lowest paid 
federal judges. 

JAST also this year discussed: expedit- 
ing jury and nonjury trials; affording 
prompt hearings to litigants; conduct of 
hearings and trials; a trial court law clerk’s 
program; a sabbatical program for the 
Florida judiciary; and reviewing the pre- 
sent mandatory retirement age. 


Guy B. BAILEY, JR. 
Chairman 


Judicial Evaluation 


At its meeting in May 1989, the Board 
of Governors of The Florida Bar ap- 
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proved a model judicial evaluation proce- 
dure to supplement the long-standing model 
judicial poll procedure. 

The newly-approved judicial evaluation 
procedure has the purpose of helping trial 
judges become aware of how well they 
perform as judges and gives them some 
guidance on how to improve. 

The committee is currently engaged in 
the implementation of the model judicial 
evaluation procedure. 

Other important matters on the com- 
mittee’s agenda include oversight of the 
model judicial poll, development of a 
parallel model judicial plan for appellate 
judicial performance, and consideration 
of juror surveys or evaluations together 
with citizen review committees. 

A more comprehensive description of 
the model judicial evaluation plan was 
published in The Florida Bar Journal, 
December 1989. 


JOSEPH P. METZGER 
Chairman 


Judicial Nominating 
Procedures 


A number of projects and programs 
were handled by the Judicial Nominating 
Procedures Committee during 1989-1990. 
Of particular significance was the Judicial 
Nominating Commission Institute held in 
Tampa on February 23, 1990. The insti- 
tute is an educational program for judicial 
nominating commissioners throughout the 
state and this year discussed the nominat- 
ing process from start to finish. This 
included the commission’s procedures on 
the notice of vacancy, application, screen- 
ing and investigating process, delibera- 
tions and voting. Discussions were held 
with Peter Dunbar, general counsel to 
Governor Martinez, regarding the process 
utilized by the governor in making the 
appointments. The process as viewed by 
the applicants themselves was discussed 
with a panel of former applicants. Reports 
and information were also presented on 
the federal judiciary appointment process 
as well as the merit selection and retention 
of trial judges. Florida Supreme Court 
Justice Gerald Kogan addressed the insti- 
tute as its luncheon speaker. 


The committee also implemented pro- 
grams that would create liaisons from the 
committee for each judicial nominating 
comission to assist commissions, keep- 
ing them advised as to committee 
proceedings and decisions. The committee 
also prepared a chairman’s handbook to 
assist commissions in all aspects of the 
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nomination process. 

The committee continues its role as a 
body for deliberation, and advice to the 
various JNC’s throughout the state, re- 
garding particular issues that arise during 
the year which affect the commissions in 
the judicial selection process. 


Dominic M. CAPARELLO 
Chairman 


Law Office Management 
Advisory Service 


A major undertaking this year has been 
a policy manual for individual attorneys 
and attorneys in small law firms (10 
lawyers or less). The policies in this man- 
ual apply to the legal staff; LOMAS (Law 
Office Management Advisory Service) al- 
ready has a policy manual for support 
staff on personnel issues. Law firms through- 
out Florida are assisting in the project by 
providing confidential copies of relevant 
policies used in their firms. LOMAS is 
also researching policies used by firms in 
other states, and developing policies where 
none exist. This comprehensive manual 
will fill a void in Florida’s legal literature. 
It is anticipated the manual will be used 
in Florida Bar educational seminars and 
made available to individual attorneys by 
request. LOMAS believes this manual will 
lower the incidence of malpractice and 
enable attorneys to provide consistently 
better service to clients. 

LOMAS has just finished writing a 
chapter for the new CLE manual entitled 
Florida Legal Ethics. The LOMAS chap- 
ter, “Law Office Management and Prac- 
tice,” specifically addresses ethical con- 
cerns connected with the opening, opera- 
tion, and breakup of law firms. 

To assist Fiorida attorneys in the transi- 
tion to computerized practice, LOMAS 
has prepared a directory of software pack- 
ages suitable for use in small firms. A 
listing of computer terms and their defini- 
tions has also been created for distribution 
upon request. Software reviews prepared 
by LOMAS have appeared this year in 
The Florida Bar News. 

The “LOMAS Briefs” column appears 
in the Bar News on a regular basis. This 
column features information designed to 
assist lawyers in the effective management 
of their practice. LOMAS designed a 
series of ads describing LOMAS services, 
and these ads appear on an ongoing basis 
in the News. 

LOMAS and the Young Lawyers Divi- 
sion joined together to produce a four- 
hour videotape, “Starting on Your Own.” 
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This two-tape set focuses on making the 
formation of a new firm more attainable, 
more efficient, and less stressful. On the 
tapes, eight experts discuss banking, mar- 
keting, ethics, space planning, accounting, 
office automation, insurance, personnel, 
and organization considerations. 

Again this year LOMAS was involved 
in the Pyramid of Success and the Bridge- 
the-Gap seminar. 

LOMAS continues to provide private 
office consultation, telephone consulta- 
tion, and seminars. A close working 
relationship is maintained with local bar 
associations, related professional associa- 
tions, law schools and community colleges, 
and sections and committees of The Flor- 
ida Bar. 

A shift of some responsibility from the 
director of LOMAS to employees within 
the LOMAS department has allowed the 
director to better utilize his law office 
consultant skills. Research, editorial work, 
and computer hardware and software analy- 
sis now continues on a daily basis even 
when the director is out of the office. This 
has greatly improved access of attorneys 
to LOMAS services. 

A comprehensive library of current in- 
formation on law office management, cross- 
indexed, is maintained at the Bar Center 
by LOMAS. This information is shared 
with Florida attorneys through speeches, 
consultations, articles, conference materi- 
als, and letters. Experience has shown that 
many attorneys request information on 
the same topics: accounting/ bookkeeping, 
a checklist for starting an office, conflict 
of interest, document retrieval, filing sys- 
tems, furniture for law offices, litigation 
support, marketing, merger, of counsel 
status, PA’s and PC’s, partnership agree- 
ments, profit distribution, “should I buy 
a computer,” paralegal/legal assistant, and 
space planning. In response to this, ready- 
made packets of information have been 
developed and are available for instant 
mailing. 

For some time there has been, at The 
Florida Bar, a serious shortage of infor- 
mation relating to trust accounting 
procedures. LOMAS has just been asked 
by the Bar to produce a videotape on trust 
accounting procedures. This project is to 
be funded by The Florida Bar and the 
Florida Bar Foundation. The video is 
being professionally prepared, and should 
be available for distribution on September 
1, 1990. 

As staff liaison of the Coordinating 
Committee on Legal Technology, founded 
this year by The Florida Bar, LOMAS 


continues to be involved in the meshing 
of new technology and the practice of law. 


J. R. PHELPS 
LOMAS Director 


Law Related Education 


The Law Related Education Committee 
had a very productive year. The commit- 
tee continued to support the activities of 
the Florida Law Related Education Asso- 
ciation (FLREA), a nonprofit corporation 
The Florida Bar helped to establish in 
1984. FLREA conducts and coordinates 
law related education activities and pro- 
grams statewide. 

The committee revised and updated The 
Legal Guide for New Adults, a 20-page 
pamphlet drafted by the committee that 
explains basic laws and one’s privileges 
and legal rights and responsibilities upon 
becoming an adult. The pamphlet was 
distributed to high school seniors in Flor- 
ida’s public and private schools during 
Law Week. The pamphlet covers such 
topics as voting rights, jury duty, driving 
privileges, contract law, consumer protec- 
tion, and landlord /tenant law. 

The committee continued to build a 
network of law related education support- 
ers throughout the state. A survey of local 
voluntary bar law related education pro- 
grams was conducted this year and results 
of the survey were compiled for a resource 
directory that is utilized by school districts 
and the FLREA. Additionally, the com- 
mittee and the Bar continued to coordi- 
nate the distribution of the FLREA 
L.E.A.R.N.-ing About the Law newsletter 
to over 4,000 law related education sup- 
porters. 

One of the main projects the committee 
was involved with this year was to raise 
money to contribute to the Department 
of Education’s Law Related Education 
Matching Grant Program. During the 
1989 legislative session, $250,000 was ap- 
propriated to the Department of Educa- 
tion’s budget to serve as a match for 
monies raised by The Florida Bar or 
through one of its nonprofit tax-exempt 
organizations, or voluntary bar associa- 
tions or other persons or entities. The 
funding will provide resources through a 
competitive grants program for schools to 
develop and implement quality law related 
education programs. The grants will be at 
the rate of $1 for each $2 provided by the 
Bar or one of its entities. The committee 
sent letters to various law related organi- 
zations requesting contributions to the 
program. 
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As of April 1, the Law Related Educa- 
tion Matching Grant Program received 
$50,000 from Florida Lawyers Association 
for the Maintenance of Excellence, Inc. 
(FLAME), $100 from the West Pasco Bar 
Association, $5,000 from The Florida Bar 
General Practice Section, $5,000 from The 
Florida Bar Trial Lawyers Section, and 
$250 from attorney Irving Cypen. The 
Department of Education will mail the 
grant applications to all school districts in 
Florida in April, and the grants will be 
awarded for the 1990-91 academic year. 
The Department of Education will estab- 
lish a grant review committee comprised 
of Department of Education representa- 
tives, members of the Law Related Educa- 
tion Committee, and Annette Boyd Pitts, 
executive director of the FLREA. 

The committee also drafted a resolution 
supporting law related education and re- 
questing the legislature to restore full 
funding to the Law Related Education 
Mini-Grant Program (a line item in the 
education K-12 budget). The resolution 
was approved by The Florida Bar Board 
of Governors and adopted as one of the 
legislative priorities of the Bar. 

Additionally, as in the past, the commit- 
tee will conduct the Gold E. Locks vs. The 
Three Bears mock trial at the Bar’s annual 
convention in Miami. The mock trial will 
be one of the evening activities for chil- 
dren. In addition to providing entertain- 
ment and a learning experience for the 
children, it will also provide an example 
of the kind of LRE programs that can be 
easily conducted in schools. 

Law related education programs help 
students learn their rights and responsibili- 
ties as citizens, and national studies have 
found these programs help reduce juvenile 
delinquency. Additionally, such programs 
provide a fun and inexpensive way for 
lawyers to be actively involved in the 
community in a positive and productive 
way. The Law Related Education Com- 
mittee will continue to encourage support 
of these activities. 


RICHARD LEE BARRETT 
Chairman 


Lawyer Referral Service 


The Lawyer Referral Service Commit- 
tee is responsible for the supervision of 
bar-sponsored lawyer referral services 
throughout the State of Florida. In order 
to be eligible for Bar sponsorship, a law- 
yer referral service must comply with the 
recently adopted standards and guidelines 
established by the Lawyer Referral Service 


Committee. This year the committee has 
revised and updated the standards and 
guidelines and will further require compli- 
ance by each bar-sponsored service. 

There are currently 18 bar-sponsored 
associations throughout the state as well 
as The Florida Bar Referral Service oper- 
ating from Tallahassee. The Florida Bar 
Referral Service provide statewide refer- 
rals in those areas not covered by a local 
association. The intent of each bar- 
sponsored lawyer referral service is to 
provide the public with the assistance of a 
qualified lawyer to handle the individual’s 
varying legal needs. 

A technical assistant from the American 
Bar Association’s Standing Committee on 
Lawyer Referral and Information Service 
met with the executive director of The 
Florida Bar, representatives of the Bar’s 
Lawyer Referral Service, and the chair- 
man of the Florida Lawyer Referral Service 
Committee. The American Bar Associa- 
tion provided information and technical 
assistance as well as a review of other 
statewide referral services. This informa- 
tion will enable the Lawyer Referral Service 
Committee to execute and regulate the 
bar-sponsored services. 

The Lawyer Referral Service Commit- 
tee wili conduct a half-day workshop in 
the spring of 1990. The workshop has 
been planned to provide information and 
assistance on the daily operation of lawyer 
referral services. Directors and staff from 
all bar-sponsored referral services in Flor- 
ida are eligible to attend. 


H. M. GLADSTEIN 
Chairman 


Legal Needs of Children 


The Committee on the Legal Needs of 
Children had a very productive year. The 
committee continued to create and spread 
awareness concerning the legal needs and 
rights of children and made recommenda- 
tions to the appropriate state agencies as 
to how to meet those needs. 

The committee is composed of subcom- 
mittees on adoption/foster care, children 
of divorce, education, guardian ad litem, 
legislation, and medical, which were all 
very active this year. 

The Legislation and Guardian Ad Li- 
tem Subcommittees drafted legislation that 
provides for guardians ad litem in dissolu- 
tion of marriage proceedings. The 
committee actively lobbied the bill in 
conjunction with The Florida Bar Com- 
mission for Children, and hopefully at the 
time of this publication, it will have been 


approved by the legislature. 

One of the main projects of the commit- 
tee was the Broward County Foster Care 
Pilot Project. The Adoption/ Foster Care 
Subcommittee, in cooperation with the 
Department of Health and Rehabilitative 
Services and the Broward County Bar 
Association, developed and implemented 
a pilot project in Broward County whereby 
attorneys recruited through the Broward 
bar would volunteer their time to repre- 
sent children who have been in foster care 
for over one year and who need to have 
permanent living plans made for them. 
The goal of the project is to reduce the 
indefinite length of stay for children in the 
state’s foster care program in Broward 
County. 

The committee in conjunction with The 
Florida Bar Commission for Children as- 
sisted counties in establishing children’s 
services councils to meet the unmet needs 
of children. 

During the June meeting, the commit- 
tee will present the annual Hugh S. 
Glickstein Child Advocate of the Year 
Award to an outstanding committee mem- 
ber. Judge Hugh S. Glickstein of West 
Palm Beach will present the award. 

The committee voted to merge into the 
Public Interest Law Section, and after 
June 30, 1990, the committee will be part 
of the section. 


Katuy GELLER CHINOY 
Chairman 


Long Range Planning 


The Long Range Planning Committee 
has had an interesting year. Our initial 
assignment of the year was to help develop 
the agenda for the all bar conference. We 
identified certain issues that we felt were 
vitally important to The Florida Bar over 
the next five to 10 years. Many of the 
topics ultimately addressed by the all bar 
conference at the midyear meeting were 
topics which were suggested by the Long 
Range Planning Committee. We felt that 
the excellent debate by the delegates at the 
all bar conference justified the validity of 
the topics suggested. 

A second project undertaken by the 
Long Range Planning Committee was to 
address the ever-increasing problem of the 
cost of presidential election campaigns. 
We acknowledged that the majority of 
Florida Bar members continue to favor 
direct election of the president, and we 
assume that this system of electing a 
president will be with us for many years 
to come. The Long Range Planning 
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Committee submitted rules pertaining to 
contributions and a reporting system for 
both cash and in-kind expenditures. We 
also recommended steps that would 
enable candidates to address the Bar 
membership at the midyear meeting and 
through the Bar News. The Board of 
Governors considered the Long Range 
Planning Committee recommendations at 
the March Board of Governors meeting 
in Orlando, and asked the Long Range 
Planning Committee to revise and resub- 
mit the plan to reduce candidate’s 
campaign costs. 

The most ambitious program under- 
taken by the committee this year was to 
begin preparation of a statement of goals 
and principles for The Florida Bar. The 
statement of goals and principles will 
include most aspects of activities of the 
Bar. Four subcommittees have been formed 
to address various aspects of the activities 
of the Bar. Those subcommittees are: 

a. Service to public/delivery of legal 
services/legislation and lobbying 

b. Professional standards, proficiency 
and discipline 

c. Membership and member services 

d. Organizations/governance/ finances of 
The Florida Bar 

Due to the scope of this project, it is 
anticipated that a final product will not 
be available until June 1991. However, the 
Long Range Planning Committee hopes 
to have a first draft of the statement of 
goals and principles ready by this month. 
The committee will spend an entire day 
during the convention debating the rough 
draft proposals of the various subcommit- 
tees. 


DarryL M. BLOODWORTH 
Chairman 


Midyear Meeting 


With “Partners in Professionalism” as 
its theme, the 10th midyear meeting of 
The Florida Bar in Orlando on January 
17-20, 1990, was hailed by Bar leaders as 
“one of the best ever.” Many hours of 
hard work and commitment by dedicated 
attorneys and Bar staff enabled the 1990 
Midyear Meeting Committee to meet its 
task of planning, coordinating, and effec- 
tuating a most successful midyear meeting. 
The committee met several times during 
1988-89 in order to meet this challenge. 

With over 125 meetings and seminars 
of committees and sections scheduled dur- 
ing the four days, it would be difficult to 
highlight any one aspect of this year’s 


midyear meeting. However, several focal 
points must be noted. First, this year’s 
meeting convened with the first all bar 
conference. This innovative and well-re- 
ceived conference involved over 300 Bar 
members representing sections and volun- 
tary legal organizations in grassroots 
participation in matters concerning the 
future of the Bar in the 1990’s. 

Second, the committee secured the par- 
ticipation of several dynamic keynote 
speakers whose thought-provoking com- 
ments were favorably received and highly 
lauded. The list of outstanding speakers 
included U.S. Supreme Court Justice 
Anthony M. Kennedy — all member 
luncheon; Florida Supreme Court Chief 
Justice Raymond Ehrlich — All Bar Con- 
ference Luncheon; U.S. Senator Bob 
Graham —special luncheon; and the Judge 
Advocate General of the Army, Major 
General William Suter — military law 
symposium luncheon. Another special 
event was the induction ceremony to the 
Bar of the Court of Military Appeals for 
Florida Bar members led by Court of 
Military Appeals Chief Justice Robinson 
O. Everett. 

As chairman, I would like to extend 
my personal thanks to Vice Chair Hillarey 
McCall, and to all the hard-working com- 
mittee members and Florida Bar staff for 
their invaluable support and assistance 
throughout the year. Our committee is 
especially indebted to Dianne Lynn, meet- 
ings and conventions director of The Flor- 
ida Bar, whose commitment and attention 
to detail was indispensable. 


JouHN J. CoPELAN, JR. 
Chairman 


Military Law/ 
Aid to Servicemen 


As in past years, one of the most 
important activities of our committee was 
the annual legal assistance and military 
law symposium chaired by Hal Youmans 
at the midyear meeting in January. The 
special value of this event is that active 
duty military lawyers who are stationed 
in Florida but who may not be members 
of The Florida Bar participate with Flor- 
ida reserve and civilian attorneys. The 
program covered a number of legal issues 
affecting active duty and retired military 
personnel in the state. Major General 
William K. Suter, Judge Advocate Gen- 
eral of the Army, was luncheon speaker 
for this year’s program. Chief Judge of the 
Court of Military Appeals Robinson O. 
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Everett spoke on developments in the law 
and also presided over a ceremony at 
which more than 50 Florida Bar members 
were admitted to practice before the court. 

In response to our sad loss this year of 
Clayton B. Burton, the committee estab- 
lished an award in his honor. David 
Bludworth of West Palm Beach was se- 
lected as its first recipient in recognition 
of his great contributions to legal assis- 
tance programs for military personnel in 
the state. 

Two key services to military bases were 
continued. The Operation Standby Direc- 
tory lists Florida lawyers who volunteer 
to assist active duty legal assistance offi- 
cers on matters of Florida law and prac- 
tice. The committee also supplies Florida 
Bar pamphlets to base legal offices which 
serve retired and active duty personnel. 

Cole Jeffries has coordinated our com- 
mittee’s contribution to the military re- 
lated portions of the Family Law Manual. 

John Copelan is heading a project to 
prepare a consumer protection video pro- 
gram for use on military bases in the state. 
Military operational law and military jus- 
tice will be topics of two new programs. 

In June at the annual meeting we will 
have a program on litigation of courts 
martials. A special program of briefings 
at McDill Air Force Base will be offered 
in September in Tampa. 

The committee nominated C. Cole Jef- 
fries, Jr., to receive the newly created 
Outstanding Government Lawyer Award, 
to be awarded by the Government Law- 
yers Committee of The Florida Bar. 


Marcus M. Cornelius III 
Chairman 


Out-of-State Practitioners 
The Out-of-State Practitioner Commit- 
tee has just completed one of its most 
successful years. The committee’s shining 
achievement was its cosponsorship in 
December of an update on Florida law 
seminar in New York City targeted pri- 
marily to out-of-state members of the Bar. 
Course attendance was far beyond all 
expectations, and the feedback from the 
over 200 participants was quite positive. 
The committee will seek the production 
of more seminars in the coming years and 
their expansion to other parts of the 
country where Florida Bar members are 
concentrated. The committee also pre- 
pared a special Bar News insert directed 
at nonresident members concerning con- 
tinuing legal education and CLER reporting 
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requirements in an attempt to clarify many 
of these interrelated issues that were creat- 
ing confusion among our unique member 
group. 

The committee also has expanded its 
role this year in monitoring the work of 
other committees and acting as an advo- 
cate for out-of-state members within the 
Bar itself. In January, several members of 
the committee participated in the All Bar 
Conference as representatives of the out-of- 
state members of the Bar. The committee 
is currently seeking the return to distribu- 
tion of Florida Bar CLE course brochures 
to all active members rather than only 
in-state attorneys. The committee is on 
record as vehemently opposing this policy 
and is strenuously working to reverse this 
policy decision. 

In the coming year, the committee hopes 
to initiate some form of publication di- 
rected solely to out-of-state members, ex- 
pand on its lobbying and monitoring 
efforts, clarify its posture as a standing 
Bar committee versus section or division, 
and continue to promote seminars for our 
out-of-state members. 


RONALD S. ROBINS 
Chairman 


Probate Rules 


The Florida Probate Rules Committee 
has the responsibility for monitoring statu- 
tory and case law, and receiving input and 
recommendations from members of the 
bench and Bar in order to determine if 
changes are needed in the rules of proce- 
dure governing probate and guardianship 
matters. 

Normally the rules are amended each 
four years unless during the intervening 
period some particular need requires an 
earlier amendment. The Florida Probate 
Rules Committee has been divided into 
subcommittees in order to facilitate the 
study, drafting, and presentation of pro- 
posed changes. For convenience sake, the 
subcommittees are oriented geographically 
throughout the state. 


A suggestion or recommendation is nor- | 


mally assigned to a subcommittee which 
makes an in-depth study and then reports 
to the full committee, the report being 
either a recommendation for no change, a 
recommendation for change, or a sug- 
gested new rule with an initial draft of the 
proposed language. If the change is ap- 
proved in concept, it is normally referred 
to our style committee whose responsibil- 
ity is to properly incorporate the change 


into the existing rules, to make necessary 
language changes, and recommend a final 
product. This then comes before the full 
committee again for final approval. 

Proposed changes are then submitted 
to the Executive Council of the Real 
Property, Probate and Trust Law Section 
and to the Board of Governors of The 
Florida Bar. No rule change is recom- 
mended to the Supreme Court until it has 
been approved by the Board of Gover- 
nors. 

Because of the sweeping changes in the 
Florida guardianship law which became 
effective October 1, 1989, our committee 
has been charged by the Supreme Court 
with the responsibility of expediting rec- 
ommended guardianship rule changes, not 
withstanding the recent adoption of tem- 
porary emergency rules applicable to 
guardianships. In accordance with the 
Supreme Court’s mandate, the Florida 
Probate Rules Committee has been work- 
ing diligently on the preparation of 
proposed permanent rules of procedure 
in guardianship. The full committee, by 
the time this article appears in print, will 
have met a total of seven times and its 
meeting at the Bar convention will be the 
eighth meeting this year. In addition, each 
of the subcommittees will have met an 


equal number of times, or more, in order 
to complete the work on guardianship. 

As of this time it is expected that the 
1990 Legislature will make some further 
changes in guardianship which may engen- 
der a need for equivalent rules changes. 

This has been a busy year for the 
Florida Probate Rules Committee, but 
one that we hope will be appropriately 
responsive to the major and significant 
changes in guardianship. 


JAMES D. Camp, JR. 
H. LAuRENCE Cooper, JR. 
Cochairmen 


Professional Ethics 


The Professional Ethics Committee con- 
tinues to be one of the most active Bar 
committees. In 1989 the size of the com- 
mittee was increased from 38 to 44 
members. 

In addition to the formal written opin- 
ions issued by the committee and made 
available to the Bar by publication in the 
Bar News, the Bar staff continued to issue 
over 250 oral opinions per week on the 
ethic’s “hotline,” and continues to issue 
close to 1,000 informal written opinions 
on an annual basis in response to specific 


“Judge Carpenter— does he run a tight courtroom.” 
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instances of anticipated conduct by mem- 
bers of the Bar. 

The committee met three times in 1989: 
in January, June, and September. Addi- 
tional meetings were not needed as the 
business at hand was dispensed within the 
time allotted for regular meetings, due in 
large part to the comprehensive back-up 
materials provided by staff and the unsel- 
fish preparation by individual members 
of the committee. 

One of the more interesting opinions 
issued by the committee last year was 
Opinion 89-7 holding that lawyers may 
advertise under a nonsense name (i.e., 
AAA Aardvark Attorneys) designed to 
give them an advantageous position in 
telephone directory listings only if they 
also use that nonsense name in all facets 
of their practice, including on all docu- 
ments where an attorney’s signature 
normally appears, on letterhead, business 
cards, and office signs. 

The committee also issued an opinion 


finding it permissible for a law firm to 
have its paralegal conduct real estate clos- 
ings if the paralegal does not give legal 
advice; if the supervising lawyer deter- 
mines that the handling of the closing will 
be no more than a ministerial act; if the 
supervising lawyer is available in person 
or by telephone to answer any legal ques- 
tions that come up; if the lawyer discloses 
to the client in writing that the person who 
will handle the closing is a nonlawyer; if 
the client consents; and if the lawyer 
determines that the client understands the 
closing documents in advance of the 
closing. 

In light of the increasing number of 
opinions being issued by the committee, 
more and more affected lawyers are taking 
advantage of the appeal process wherein 
a formal opinion of the Professional Eth- 
ics Committee can be appealed to the 
Board of Governors. In 1988, after a 
period of many years with no appeals, one 
Professional Ethics Committee opinion 


If your office is located in a county covered 
by the statewide service, you can become a 
panel member. 


If your office is located in a county covered 
by a local service, contact your local bar 
association for information. 


Join The Florida Bar’s 
Lawyer Referral Service 


Served by Florida Statewide Lawyer 
Referral Service 
Served by Local Lawyer Referral Service 
Want to learn about the cost, won| 7 
benefits, how the plan works? ; 
Write: Lawyer Referral Service 
The Florida Bar 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 


or call: (800) 342-8011 
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was appealed to the Board of Governors 
which was affirmed. In the first three 
months of 1990, three opinions have been 
appealed to the Board of Governors. 

The committee strives to continue to 
respond timely to all inquires presented in 
light of its ever increasing workload. 

The committee will continue to grow as 
Bar membership increases. 


Louis B. VocELLE, JR. 
Chairman 


Professional Stress 


The Professional Stress Committee has 
had an active year during which it pre- 
sented to Florida Bar members a variety 
of approaches to stress management in 
modern law practice. 

The committee’s “Stresslines” column 
in the Bar News appeared regularly this 
year and generated much favorable reader 
response. We anticipate continuing to meet 
the goal of publishing the column once 
each month during the upcoming year, in 
order to maintain the interest which these 
articles have stimulated among Bar 
members. 

Our midyear meeting presentation of 
free, 10-minute, fully clothed relaxation 
break massages by licensed massage thera- 
pists provoked lots of conversation among 
those unfamiliar with the technique, as 
well as numerous requests for an encore 
performance from lawyers, family mem- 
bers, and Bar staff alike. The committee 
also jointly sponsored a two-hour ethics 
seminar at the midyear meeting during 
which a distinguished panel discussed the 
fast-growing American Inns of Court con- 
cept, designed to improve the skills, pro- 
fessionalism, and legal ethics of the bench 
and the Bar. 

The commitiee was particularly pleased 
by the positive response to our second 
CLE program of the 1989-90 program 
ycar, offered in late March in Tampa and 
West Palm Beach under the title Stress 
Control in the Practice of Law: A Primer. 
In a period when lawyers must choose 
carefully and wisely how to spend dollars 
and their time, we continue to experience 
increasing attendance and high popularity 
ratings for our programs and seminars, as 
well as requests for more seminars. 

At the upcoming annual meeting in 
Miami, the committee will repeat a popu- 
lar favorite from the past, a blood pressure- 
checking service administered by the Flor- 
ida Nurses Association. In addition, an 
off-premises poolside luncheon at the 
nearby Pritikin Institute will offer atten- 


dees an opportunity to tour the facilities, 
try out the exercise equipment, and learn 
more about the well-known Pritikin Pro- 
gram of diet and exercise to combat heart 
disease and high blood pressure. 

Finally, the committee this year ex- 
panded its efforts to educate Bar members 
by mailing to all county, circuit, and 
appellate judges in Florida a package of 
articles relating to stress in the judiciary. 
By adding this to our other efforts, includ- 
ing our bridge-the-gap presentations begun 
last year and aimed primarily at newer 
lawyers, the Professional Stress Commit- 
tee is continuing to reach out to all 
members of the Bar to provoke thought 
and offer ideas which may assist in the 
management of law practice in modern 
business. 


JANiCE M. BusH 
Chairman 


Public Relations 


This past year has been a particularly 
active one for the Public Relations Com- 
mittee, and I appreciate the efforts of each 
and every member of the committee for 
their hard work in resolving the many 
matters that were presented. 

The Public Relations Committee has 
the responsibility to evaluate the need, 
cost-effectiveness and priority of any pro- 
motional program or advertising campaign 
proposed by any section, committee, or 
division of The Florida Bar. As part of 
that responsibility, once the committee 
evaluates the proposed activity, it must 
make a recommendation to the Board of 
Governors. The committee is composed 
of 15 members, four of whom are mem- 
bers of the Board of Governors, as well 
as liaison members from each of the 
sections. 

The primary item which the committee 
reviewed and completed this year was a 
master plan for the public relations activ- 
ity of the Bar. This plan is intended to 
serve as a “reference guide for the Bar to 
set priorities, plan programs and evaluate 
ideas.” The approval of the master plan 
provides the framework against which the 
Bar can measure all public relations pro- 
posals in the future. The committee 
recommended adoption of the master plan 
and it was approved by the Board of 
Governors. 

A substantial portion of the commit- 
tee’s work addressed programs which would 
be presented to the public through the 
electronic media. Keeping in mind that the 
focus of these programs is to educate 


members of the public about the laws and 
about their legal rights, several concepts 
were proposed, approved, and implemented 
during this year. 

“People’s Law,” the series of 12 televi- 
sion programs produced by FLAME 
(Florida Lawyers for Maintenance of Ex- 
cellence, Inc.) was the major project that 
the committee considered. This television 
program has already aired on the Sun- 
shine Cable Network and has produced 
segments on marital and family law, con- 
sumer rights, and domestic violence. The 
programs were hosted by Steve Zack and 
were aired throughout the state. The for- 
mat included both a presentation and a 
panel discussion, along with questions 
from the audience to the panel members. 

The Administrative Law Section re- 
quested support to produce a series of 13 
television programs titled “Inside Florida 
Government.” The proposal, presented by 
Steve Maher, would feature lawyers of the 
section demonstrating how various gov- 
ernment agencies affect citizens and how 
citizens can participate in proceedings be- 
fore the agency. The Public Relations 
Committee endorsed the concept and en- 
couraged the section to produce a pilot. 
The completed pilot shows tremendous 
promise. The section is continuing to 
work with the committee to finalize the 
format of the program and to obtain a 
producer. 

The third aspect of our media work this 
year was completed with the assistance of 
Beber Silverstein & Partners, The Florida 
Bar’s advertising agency of record. They 
prepared three television public service 
announcements. The topics of these an- 
nouncements include spouse abuse, driving 
under the influence, and illiteracy. The 
Board of Governors approved the televi- 
sion spots, and we look forward to seeing 
them aired this year. Beber Silverstein also 
prepared three radio spots to educate the 
community about the existence of The 
Florida Bar’s consumer pamphlet series, 
the telephone advice hot-line, and the 
Bar’s lawyer referral services. 

The need for outside public relations 
counsel by The Florida Bar also was 
investigated by the committee. To that 
end, presentations were made by two 
public relations consultants who indicated 
that they could perform some valuable 
services for The Florida Bar in their own 
local communities. The committee was 
well-educated by the professionals who 
appeared before it and began to under- 
stand the tremendous need that exists for 
the Bar to be able to provide information 
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to all members of the community. Al- 
though the committee determined that 
“outside public relations consultants” would 
not be cost-effective, the committee did 
recommend that the Bar staff be increased 
to handle regional media on a full-time 
basis in the central and southern parts of 
the state. 

The committee also reviewed and ap- 
proved the Crisis Communications Plan 
of The Florida Bar and recommended 
specific changes to that document. The 
plan was ultimately adopted by the Board 
of Governors. 

Finally, consumer pamphlets which were 
submitted by the Family Law Section on 
family mediation, and on consumer credit, 
by the Consumer Law Committee, were 
reviewed and approved by the committee 
and the Bar’s Public Information and Bar 
Services Department will publish the pam- 
phlets. 

It is apparent from the amount of 
contributions that were made to FLAME 
that many members in the Bar believe we 
must do a more effective job of communi- 
cating to members of the public about the 
legal system. It is this goal upon which the 
work of the Public Relations Committee 
must focus in the future. We are looking 
forward to developing a program for 
expanding our inhouse television produc- 
tion capabilities and being part of the 
future in media and television production. 

It has been my privilege to serve as chair 
of this committee and to participate in the 
important work it has accomplished. Again, 
thanks to all members who served on the 
committee for the time and efforts that 
you devoted to this committee. A special 
thanks to Jerry Butterfield for his support 
and assistance, and that of the entire 
Public Information and Bar Services De- 
partment. 


SANDY KARLAN 
Chairperson 


Public Utilities 


The Public Utilities Law Committee 
met at the annual meeting of the Bar in 
June 1989, and cosponsored a tour of the 
Stanton Energy Plant owned by the 
Orlando Utilities Commission, as well as 
a tour of a waste water treatment facility 
operated by OUC. It was an impressive 
tour emphasizing the continuing advances 
in technology to build and operate power 
plants and treatment plants that minimize 
environmental hazards of emissions into 
the atmosphere and discharges into the 
groundwater. Those that participated in 


the tour came away with a greater appre- 
ciation of the complexity of the operation 
of a utility plant, the sophistication of the 
staff involved, and the importance of an 
efficient and economical energy grid in the 
State of Florida. 

At the general meeting in September 
1989, the committee set in motion plans 
for a seminar at the midyear meeting on 
legislative issues in public utility law, fol- 
lowing the committee’s expanded scope 
of incorporating telecommunications, gas, 
water, and waste water industries in the 
focus and activities of the committee. We 
were able to secure the support and inter- 
est of the staff of the Florida Public 
Service Commission, as well as industry 
leaders and consultants in putting together 
a seminar on January 18, 1990, at Lake 
Buena Vista. The seminar covered the 
effect of the reenactment of F.S. Chs. 366 
and 367, including the new territorial and 
cogeneration rules that have now been 
adopted by the PSC. Water and waste 
water issues received an excellent review 
and discussion by PSC staff and seminar 
participants. Telecommunications got per- 
haps the best reception with a lively 
presentation on the sunset of Ch. 364 
involving both the local exchange com- 
pany and the competitive carrier points 
of view. The luncheon following the semi- 
nar spotlighted the critical need for fairness 
and equity in the proposed clean air act 
legislation under consideration in Con- 
gress with a summary of those issues as 
they affect Florida by Commissioner Ger- 
ald Gunter as luncheon speaker. 

The committee proposes to continue its 
current course of including in its scope all 
utilities services that are of interest to the 
members of The Florida Bar and the 
citizens of the state, and to continue to 
provide the members of the Bar with an 
annual update of current and topical is- 
sues affecting the electric, gas, water and 
waste water and telecommunications in- 
dustries in Florida. 


JouN H. HASWELL 
Chairman 


Real Estate Certification 


The Real Estate Certification Commit- 
tee, composed of seven certified real estate 
lawyers, met five times during this Bar 
year to carefully review and decide on the 
eligibility of applicants wishing to take the 
certification examination in May 1990. 

In addition to the reviewing of applica- 
tions, the committee also reviewed the 
proposed questions and answers to be 


used in the examination. These questions 
and answers are prepared by the commit- 
tee members prior to committee meetings, 
and each question and answer is carefully 
reviewed and approved by the committee 
before becoming part of the examination. 

In the preparation of the questions, 
emphasis is placed on drafting the ques- 
tions to assure they will be practical and 
varied enough to the extent all areas of 
real estate law will be included. Under the 
certification program these areas of real 
estate law include real estate conveyances, 
title searches, property transfers, leases, 
condominiums and cooperatives, interval 
ownership, mortgages, zoning and land 
use planning, real estate development and 
financing, real estate litigation and deter- 
mination of property rights. 

The committee is happy to report that 
for the May 1990 certification examina- 
tion 65 applicants have been accepted to 
take the exam. This is the largest number 
of applicants since the first examination 
in 1987, when 75 took it. 

Currently there are 119 certified lawyers 
under this program. Hopefully there will 
be an additional 65 who pass the May 
exam. Generally, based on the past three 
years experience, the passing rate has been 
between 88 and 89 percent. 

The one benefit derived from serving 
on this committee is the self-education one 
receives in drafting the questions and 
answers. The questions are the easiest 
part; the hardest is to make sure that the 
other committee members agree with the 
suggested answer. 

As chairman of the committee, I wish 
to express my sincere appreciation to 
those who served on this committee and 
gave so much of their time to the prepara- 
tion of questions and answers. These 
members are James C. Conner, Jr., J. 
Dudley Goodlette, David Andrew Kobrin, 
Robert Leslie Moore, William Nussbaum, 
and Robert J. Pleus, Jr. Professor Man- 
dell Glicksberg, a former committee 
member, serves as the committee’s aca- 
demic liaison. Also, Bar committee 
coordinator, Rosalyn Scott, has been of 
tremendous help in keeping the records 
on the various applicants and providing 
the committee with guidance as questions 
arose. 


HAROLD A. DREES 
Chairman 


Small Claims Rules 


The Small Claims Rules Committee is 
preparing a standard form for stay of 
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entry of judgment for parties who have 
stipulated to settlement by making monthly 
payments and a rule change to order the 
defendant to complete the fact informa- 
tion sheet (Form 7.343) within 45 days 
after entry of the judgment unless the 
judgment has been satisfied or post judg- 
ment relief sought. 

The committee is interested in any sug- 
gestions from members of the Bar to 
facilitate their practice in small claims 
court. 


JUDGE THOMAS B. FREEMAN 
Chairman 


Student Education and 
Admissions to the Bar 


The Student Education and Admissions 
to the Bar Committee had a full year of 
activities which saw major progress on 
some old projects and laying the founda- 
tion for work on some new projects. All 
of these projects are consistent with the 
committee’s emphasis this year on work- 
ing toward improving the professionalism 
of the Bar and the perception of the Bar 
to the public. 

The committee produced a report to the 
Board of Bar Examiners setting forth 
those items of procedure practiced by the 
Board of Bar Examiners which need to 
be reevaluated with an eye toward improv- 
ing upon the fairness of the admissions 
process. The committee expects to be 
entering into a dialogue with the Board 
of Bar Examiners in the very near future 
in an attempt to implement the changes 
and suggestions. 

Of the two new projects undertaken by 
the committee, the first is a study of 
Florida’s reciprocity rule and how that 
compares to other states. A subcommittee 
is presently involved in the initial informa- 
tion-gathering stage. 

The second new project focuses upon 
the recommendations of many present 
lawyers that there needs to be some addi- 
tional training requirement before new 
lawyers can be admitted to the Bar. The 
committee is actively investigating sugges- 
tions such as a fourth year clinical 
educational requirement, a mentor re- 
quirement, a clerking requirement, a clinical 
education requirement within law school 
as it exists today, and several other sug- 
gestions. A forum discussion is planned 
for the annual meeting in Miami where all 
the various sections of the Bar and aca- 
demic community affected by these 
suggestions will be brought together under 


* 


the moderation of Judge Thomas Scott 
to discuss and debate the value of these 
suggestions. 

The committee’s long-range plan is to 
develop a proposal to be submitted to the 
Board of Governors outlining the commit- 
tee’s suggestions for additional entrance 
requirements. 


Ross M. GOODMAN 
Chairman 


Traffic Court Rules 


The Traffic Court Rules Committee 
identified four goals that it intended to 
pursue during the past year: 1) To provide 
a forum for members to discuss problems 
relating to the implementation and func- 
tion of Florida’s traffic court rules; 2) to 
encourage proposals, receive recommenda- 
tions and to foster discussion concerning 
amendments to the Florida traffic court 
rules; 3) to interact with other standing 
committees and sections to discuss and 
resolve matters in which a common inter- 
est is shared; 4) to plan and present 
relevant programs for the improvement 
of legal knowledge and skills. 

In carrying out its goals, the commit- 
tee’s most significant accomplishment was 
to propose rules for the implementation 
of the civil traffic infraction hearing offi- 
cers law which became effective July 1, 
1989. The committee considered numer- 
ous rule proposals by the Supreme Court 
Traffic Court Review Committee and en- 
dorsed all but four. As to those four, the 
Traffic Court Rules Committee submitted 
its own proposals which were approved 
by the Board of Governors. On November 
13, 1989, the committee’s chair appeared 
before the Florida Supreme Court to 
argue for adoption of the committee’s 
proposals. With the exception of all but 
one, the committee’s proposals were 
adopted by the court. 

Following adoption of the magistrate 
rules, several members of the committee 
assisted the State Courts Administrator’s 
Office in preparing an educational curricu- 
lum and materials to train prospective 
traffic magistrates. The training programs 
trained more than 30 prospective magis- 
trates making possible the early com- 
mencement of traffic magistrate operations 
in Dade, Palm Beach, and Hillsborough 
counties. 

In ongoing activity, the Traffic Court 
Rules Committee is presently considering 
rule proposals relating to discovery in 
criminal traffic cases. The Rules of Traffic 
Court Procedure incorporate by reference 


the Criminal Rules of Procedure relating 
to discovery. The incorporated criminal 
rules were extensively amended last year 
to restrict the availability of discovery 
depositions in nonfelony criminal cases. 
Traffic rules under present consideration 
would provide for telephonic statements 
to be taken from witnesses in criminal 
traffic cases. The statements would require 
prior court approval and, if permitted by 
the court, would be taken in lieu of 
depositions. The goal of the proposed rule 
is to minimize inconvenience to the wit- 
nesses and to reduce time and expense to 
state and defense counsel. 

The committee has also approved a rule 
proposal that would permit testimony to 
be received telephonically from lay wit- 
nesses. The rule would function only in 
noncriminal infraction cases. This rule 
was deemed necessary due to the number 
of essential witnesses who become unavail- 
able following return to their home state 
prior to hearing of infraction cases. 

In furtherance of its goal to improve 
legal knowledge and skills, the rules com- 
mittee is formulating a continuing legal 
education program concerning the repre- 
sentation of impaired drivers. The full-day 
program is slated for presentation in con- 
junction with the 1991 midyear meeting. 
It will feature experienced practitioners 
and jurists from within the ranks of the 
committee as well as from interested Bar 
sections and committees. 

Florida’s traffic courts provide the first 
and most lasting impression of applied 
justice to more Floridians than do any 
other courts within our state’s judicial 
system. The Traffic Court Rules Commit- 
tee is proud to have had the opportunity 
to propose rules to expand procedural due 
process in the traffic courts of our state. 


JUDGE KARL B. GRUBE 
Chairman 


Unlicensed 
Practice of Law 


This past year the Unlicensed Practice of 
Law Committee has taken great strides in 
implementing programs that serve the 
public interest. Many positive changes 
have taken place through the formal 
advisory opinion process. In addition, the 
UPL Committee has been instrumental in 
getting the Bar moving toward the promul- 
gation of simplified forms. 

This year we received a final order in our 
first advisory opinion involving HRS non- 
lawyer counselors. After studying the 


recommendations of the ad hoc committee, 
the Supreme Court of Florida found that 
the children of Florida were being harmed 
by nonlawyer counselors appearing in 
dependency matters and ordered that effec- 
tive January 1, 1990, HRS must be repre- 
sented by an attorney in all dependency 
proceedings. 

We also received a final order in our 
second advisory opinion involving non- 
lawyers drafting notice to owners and 
notice to contractors in the mechanics’ lien 
area. The court found that this practice did 
not constitute the unlicensed practice of 
law, thereby allowing contractors to obtain 
this needed service. 

Still pending before the court is the 
committee’s advisory opinion regarding 
nonlawyer drafting of pension plans. The 
UPL Committee found that some of the 
practices of nonlawyers in this area consti- 
tuted the unlicensed practice of law while 
others did not. There has been great 
interest in this opinion throughout the 
country. Several parties appeared in 
opposition to the proposed opinion. Oral 
argument was held March 8, 1990. As of 
this writing, the Supreme Court of Florida 
has not yet ruled. 

In the area of simplified forms, the UPL 
Committee has played a part in the forma- 
tion of the Standing Committee on Simpli- 
fied Forms. That committee will promul- 
gate forms to be submitted to the Supreme 
Court of Florida for approval under Rule 
10-1.1(b), Rules Regulating The Florida 
Bar. The UPL Committee has reviewed 
forms and adapted a simplified lease to be 
submitted to the Forms Committee. 

As in years past, the number of unlicensed 
practice of law complaints keeps increasing. 
Our 29 local circuit committees are doing an 
outstanding job investigating the cases and 
making recommendations as to their dis- 
position. 

The UPL Committee performs the same 
functions regarding nonlawyers as grievance 
committees and the Board of Bar Examiners 
perform for members of the Bar and 
candidates for admission to the Bar— 
assuring members of the public will not be 
victimized by consumer fraud which would 
otherwise cause great public harm. 

JOSEPH R. BOYD 
Chairman 


Florida Lawyers 
Assistance, Inc. 
800/282-8981 
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TRIAL LAWYERS FORUM 


Bar Discipline “in the Sunshine”— 
How It Can Affect Trial Lawyers 


An attorney actively engaged in the conduct of 
a trial is not merely another citizen. He is an 
intimate and trusted and essential part of the 
machinery of justice, an “officer of the court” 
in the most compelling sense.! 

Why is there always a secret singing when a 
lawyer cashes in? Why does a hearse horse 
snicker hauling a lawyer away?” 


n February 15, 1990, the Su- 

preme Court of Florida issued 

an opinion which amended vari- 

ous disciplinary rules under Ch. 
3, Rules of Discipline. Those amendments 
will significantly alter the way The Florida 
Bar, the public, and attorneys will operate 
when a disciplinary complaint or griev- 
ance is filed. The Florida Bar re: 
Amendments to the Rules Regulating The 
Florida Bar (Grievance Procedures and 
Confidentiality), 15 FLW S153 (Fla. March 
23, 1990). 

Trial lawyers may be the most visible 
segment of our profession because their 
clients are often at the center of public 
controversy or attention. Complaints lodged 
against trial practitioners would be ex- 
pected to generate the most interest by the 
media and the public because of the 
notoriety of the lawyers or their clients. 

The way the trial bar responds to this 
revised disciplinary system will be viewed 
by both the profession and the public in 
some measure by which of the preceding 
quotations they subscribe to and honor. 
During The Florida Bar’s 1988-89 fiscal 
year, 7,175 complaints were filed against 
Florida lawyers. On December 31, 1989, 
there were 45,001 members in good stand- 
ing of The Florida Bar.? Of that number, 
34,533 were in-state Bar members, which 
means last year Florida lawyers had a 21 
percent chance of having a complaint filed 
against them. 

There is not sufficient space in this 
article to outline and discuss thoroughly 
all of the changes made by the court or 
project how those changes could ulti- 


The question of 
what immunities or 
privileges 
complainants or 
witnesses will have 
under these 
amended rules is 
open to question 


by Rayford H. Taylor 


mately affect the public, the trial bar, or 
the profession. This article will discuss 
three major areas and how they are ex- 


pected to operate. 


Confidentiality 

Historically, all aspects of lawyer disci- 
plinary proceedings remained confidential 
except upon certain specified actions by 
the attorney against whom the complaint 
was filed or upon The Florida Bar filing a 
formal complaint with the Supreme Court 
of Florida.* All individuals involved in 
participating in or having knowledge of 
the proceedings were prohibited from dis- 
cussing or disclosing either the existence 
or the nature of the proceedings, except 
as provided by the rules.° 

This prohibition against commenting 
upon the proceedings was in effect until 
such time as the proceedings were subject 
to public disclosure. A breach of confiden- 
tiality could subject the individual or entity 
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to contempt of court.® 

However, the “gag” rule provisions of 
former Rule 3-7.1 were recently declared 
to be violative of first amendment rights 
of complainants in Doe v. Supreme Court 
of Florida and The Florida Bar, 4 FLW 
Fed. D125 (S.D. Fla. Mar. 13, 1990). In 
that opinion Judge Stanley Marcus found: 
“Rule 3-7.1 is not narrowly tailored to 
meet the specific interest it is said to serve. 
Rather, it broadly stifles speech when the 
ends it purports to achieve can be met by 
a more narrow means.” 

Judge Marcus found the broad provi- 
sions of former Rule 3-7.1 similar to those 
which existed in Virginia, which prohib- 
ited individuals from divulging information 
concerning judicial misconduct proceed- 
ings. Those provisions were invalidated 
by the United States Supreme Court in 
Landmark Communications, Inc. v. Vir- 
ginia, 435 U.S. 829 (1978). In both 
Landmark and Doe, the courts rejected 
the contention that a broad or compre- 
hensive “gag” rule was necessary to meet 
the general interests of protecting the 
participants, the profession, or the discipli- 
nary process and must be more narrowly 
fashioned to meet the specific interest to 
be served if it is to be permitted to limit 
an individual’s first amendment freedoms.® 

The revised Rule 3-7.1 reflects the court’s 
concern about the constitutionality of a 
“gag” rule which requires permanent con- 
fidentiality in disciplinary proceedings 
involving minor misconduct.? The revised 
rule no longer prohibits complainants and 
other individuals from discussing the case 
at any time after the Bar receives notice 
of an inquiry or complaint on an attor- 
ney.!° This repeal of the gag rule has been 
applied by the court to closed, as well as 
pending and future disciplinary cases.!! 

Under revised Rule 3-7.1 and the above 
opinions, a complainant or other person 
is now free to disclose the existence and 
nature of any case or complaint ever 


brought against an attorney. The Bar itself 
cannot disclose or discuss information 
about a pending complaint while it is 
being investigated at the initial investiga- 
tory or grievance committee level, except 
to acknowledge the status of the proceed- 
ing, under revised Rule 3-7.1(e) and (g).!2 
However, once a grievance committee takes 
final action on a complaint or the com- 
plaint is dismissed by Bar staff lawyers, 
information about that case becomes pub- 
lic information under revised Rules 3- 
7.3(d) and 3-7.1(h)-(j).!3 From that point 
on, all proceedings and most of the con- 
tents of the files are public record and 
subject to scrutiny and review. The Flor- 
ida Bar is also permitted at that time to 
discuss the case and fully respond to 
inquiries from the public. 


Public Record 

Revised Rule 3-7.1 contains substantial 
amendments to clarify what now consti- 
tutes the “public record” in disciplinary 
matters filed after March 17, 1990. The 
rule provides that all matters, files, re- 
ports, memoranda, and similar documents 
are the property of The Florida Bar. 
Furthermore, such materials are confiden- 
tial and not subject to disclosure except 
as provided under the rules.'* Public re- 
cord is defined in Rule 3-7.1(a) to mean: 

a. The record before the grievance com- 
mittee, 

b. The record before a referee, 

c. The record before the Supreme Court 
of Florida, and 

d. Any reports, correspondence, papers, 
and/or transcripts of hearings served on 
or received from the responding attorney 
and complainant.!5 

The amended rule further provides any 
material forwarded to the Bar, which is 
confidential under applicable law, should 
remain confidential, except as may be 
disclosed under applicable law. If confi- 
dential information is part of the public 
record, that portion of the record may be 
sealed by the grievance committee chair- 
man, the referee, or the Supreme Court 
of Florida.!6 

Attorneys who become subject to a 
disciplinary investigation or proceedings 
and their counsel will now need to be 
extremely careful in evaluating what mate- 
rial or information they disclose in such 
proceedings. Prior to Rule 3-7.1 being 
amended, the Bar’s files often contained 
confidential matters involving complain- 
ants or other party confidences which 
were disclosed or furnished by lawyers 
responding to the Bar’s investiga- 


tion. There was no practical problem 
with that, since the Bar’s files were not 
subject to disclosure. The public record 
was limited to those documents or materi- 
als furnished or received from the attorney 
in connection with proceedings before the 
referee hearing the disciplinary case.'7 As 
such, otherwise confidential information 
was generally secure from public 
disclosure. 

Now, under amended Rule 3-7.1(a), the 
record before the grievance committee is 
public record and subject to public scru- 
tiny. The court has adopted a new Rule 
3-7.1(d), which states that unless otherwise 
ordered by the court or the referee, the 
rules no longer prohibit a complainant, 
an attorney, or any witness from disclos- 
ing either the existence of the disciplinary 
proceedings or any documents or corre- 
spondence they prepare or receive in the 
course of the disciplinary proceedings.!* 
Any participant in a disciplinary matter 
can now furnish whatever documents, plead- 
ings, or materials they wish to any interested 
entity or individual they so choose. This 
will be true regardless of the merit or 
validity of the statements or allegations 
which may exist within the complaint or 


various witness statements. This will also 
be true even if those materials or state- 
ments are extremely prejudicial, false, or 
otherwise defamatory. The only time the 
information will not be subject to disclo- 
sure is in those limited circumstances 
where the parties are specifically so or- 
dered to comply with an applicable law 
which mandates confidentiality to protect 
some otherwise valid interest.!9 


Complainant and 
Witness Immunity 

In considering the proposed revisions, 
the Supreme Court of Florida was faced 
with proposals altering the extent to which 
a complainant would be given immunity 
from civil liability for filing a complaint 
and participating in the disciplinary pro- 
ceedings. The court elected to adopt the 
position that a complainant or witness has 
civil immunity or privilege from suit as 
provided under applicable Florida law.” 

The court did not elaborate upon what 
was meant by “applicable Florida law,” 
so the question of what immunities or 
privileges complainants or witnesses will 
have under these amended rules is open 
to question. The answer will depend upon 


benefits. 
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the nature of the proceedings in which the 
information is disclosed, who is disclosing 
the allegedly defamatory statements or 
information, and to whom that informa- 
tion is being disclosed. 

F.S. §455.225(10) (1989) provides com- 
plainants and witnesses are granted a 
privilege against civil liability for informa- 
tion they furnish in investigations or 
disciplinary proceedings involving profes- 
sions regulated by the Department of 
Professional Regulation, unless the com- 
plainants or witnesses acted in bad faith 
or with malice in providing such informa- 
tion. This provision was construed in 
Northwest Florida Home Health Agency 
v. Merrill, 469 So.2d 893 (Fla. Ist DCA 
1985), rev. denied, 479 So.2d 118 (Fla. 
1985), to require proof of actual or ex- 
press malice similar to that required in a 
defamation case where allegedly defama- 
tory statements were subject to a qualified 
privilege. The court held mere legal or 
inferred malice is not sufficient for a 
plaintiff to prevail in a suit brought under 
that statute. 

The Supreme Court of Florida has 
recognized that a defamation action could 
be brought against a member of a medical 
review committee under F.S. §766.101 
(1989), but only upon the plaintiff estab- 
lishing extrinsic evidence of malice or 
fraud. Feldman v. Glucroft, 522 So.2d 798 
(Fla. 1988). In so holding, the court recog- 
nized there was absolute immunity from 
defamation actions in all judicial and 
legislative hearings, and listed various cases 
which had previously recognized such im- 
munity in a variety of professional, 
licensing, and administrative proceedings.?! 

With regard to the current disciplinary 


system, both the Bar and its staff have 
immunity from suit by an attorney for 
defamation or malicious prosecution for 
their conduct while performing their prose- 
cutorial function. Mueller v. The Florida 
Bar, 390 So.2d 449, 452-453 (Fla. 4th 
DCA 1980). In so holding, the Fourth 
District recognized an earlier decision by 
the Third District in Stone v. Rosen, 348 
So.2d 387, 388 (Fla. 3d DCA 1977), which 
held there is an absolute privilege on the 
part of an individual to file a complaint 
against a member of The Florida Bar and 
that individual cannot be liable for mali- 
cious prosecution in making such a 
complaint. The Second District Court of 
Appeal has also recognized the existence 
of a citizen’s absolute privilege to file a 
complaint against a Florida lawyer in 
McKenzie v. Raymond, 519 So.2d 711 
(Fla. 2d DCA 1988). 

Rule 3-7.5(e)(1) states a disciplinary 
proceeding is “neither civil nor criminal 
but is a quasijudicial administrative pro- 
ceeding.” If a disciplinary matter is classified 
as a “judicial” proceeding, a complainant 
or witness has absolute immunity for 
statements made within those proceed- 
ings, so long as those statements are 
relevant or material to the subject matter 
of the inquiry, no matter how false or 
malicious those statements may be. Pon- 
zoli & Wassenberg, P.A. v. Zuckerman, 
545 So.2d 309, 310 (Fla. 3d DCA 1989). 

It has been recognized that parties, 
witnesses, and counsel are granted abso- 
lute immunity from civil liability for 
statements made in the course of litiga- 
tion. The court in Wright v. Yurko, 446 
So.2d 1162 (Fla. 5th DCA 1984), stated 
the policy reason for such immunity was 


to encourage free testimony, and to allow 
suits for statements made by the partici- 
pants in such litigation would severely 
limit or restrict the adversary system. The 
court considered relief for perjury, slan- 
der, or similar acts within judicial 
proceedings to be matters best left to 
discipline by the courts, the Bar, and the 
State of Florida.” 

Based upon Wright v. Yurko, complain- 
ants and witnesses should not be subject 
to suit by an attorney for statements made 
within the grievance process if such state- 
ments are relevant to the subject matter 
of the inquiry or the grievance complaint. 

The next question is the extent of the 
liability of a complainant or witness who 
either repeats the allegedly defamatory 
statement or furnishes those materials to 
individuals or entities outside the discipli- 
nary process. The person making the 
alleged defamatory communication may 
be protected by a qualified privilege and 
the individual or entity publishing that 
communication may also enjoy that privi- 
lege. 

In Nowick v. Mazda Motors of Amer- 
ica (East), 523 So.2d 769 (Fla. Ist DCA 
1988), the court stated an alleged defama- 
tory communication made outside of a 
judicial proceeding is protected by a quali- 
fied privilege if the communication: 

a. Is made in good faith and to uphold 
some legitimate interest; 

b. Is limited in its scope to such pur- 
pose, 

c. Is made on proper occasion; and 

d. Is published in a proper manner.”3 

In Huszar v. Gross, 468 So.2d 512 (Fla. 
Ist DCA 1985), a qualified privilege was 
found to exist for a newspaper which 
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reported allegedly defamatory remarks 
made about an attorney which arose out 
of a judicial or quasi-judicial proceeding, 
so long as the newspaper’s report was 
accurate, fair, and impartial. The court 
found this “neutral reporting” privilege to 
extend to and protect remarks made by 
participants in the course of the proceed- 
ings. In this case, the allegedly defamatory 
remarks made about the trial attorney 
were made by a governmental official 
commenting upon the attorney’s conduct 
in judicial proceedings involving that pub- 
lic official’s department. They were not 
remarks made within the strict confines 
of the litigation or judicial proceedings. 

To overcome the defense of a qualified 
privilege, the plaintiff alleging defamation 
must prove express malice or malice in 
fact. The existence or nonexistence of 
such a privilege has been held to be a 
mixed question of law and fact. Schreidell 
v. Shoter, 500 So.2d 228 (Fla. 3d DCA 
1987), rev. denied, 511 So.2d 199 (Fla. 
1987). 

A complainant or witness may, there- 
fore, be subject to a defamation action if 
they disclose or make defamatory state- 
ments outside the scope of grievance 
proceedings which are not covered by a 
qualified privilege, or if there is a qualified 
privilege, it can be proven the statements 
were made with express or actual malice. 

As to the publication of the allegedly 
defamatory material by a newspaper, a 
determination must be made whether the 
“actual malice” standard will be applied 
to the newspaper’s conduct. That will ve 
based upon whether the attorney bringing 
the suit is found to be a public official, 
public figure, limited public figure, or 
private person. That question will be an- 


swered on a case-by-case basis, but if the 
attorney is found to be anything but a 
private person, the “actual malice” stan- 
dard will apply, Della-Donna v. Gore 
Newspapers Co., 489 So.2d 72 (Fla. 4th 
DCA 1986), cert. denied, 479 U.S. 1088 
(1987). 


Conclusion 

The disciplinary rules adopted by the 
Supreme Court of Florida are going to 
provide both the profession and the public 
with increased opportunity to observe the 
inner workings and results of the profes- 
sion’s disciplinary mechanism. Proponents 
of the new rules believe this increased 
“sunshine” will establish that complaints 
are being vigorously prosecuted, and law- 
yers are being properly disciplined. 
Opponents believe lawyers will be unable 
to defend themselves from clients or oth- 
ers who file complaints and then publicly 
attack them in the media or otherwise, 
thereby damaging or destroying their repu- 
tation, regardless of the merits of the 
controversy. Only time and operation of 
the new rules will provide an answer to 
these contentions. 

Regardless of the debate about these 
changes, members of The Florida Bar 
should be prepared to consider and re- 
spond carefully to any inquiry they receive 
concerning a potential disciplinary com- 
plaint. It will now be more important than 
ever that trial lawyers be mindful of their 
status as “officers of the court” and prac- 
tice law in a manner which will protect 
their reputations should a complaint be 
filed with The Florida Bar.0 
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YOUNG _ LAWYERS’ REPORT 


“Starting on Your Own” 
Video Offers Practical Tips 


onths of extensive planning 
went into the making of the 
Young Lawyers Division’s 
four-hour video, “Starting on 
Your Own,” and the results show it. An 
incredible amount of down-to-earth ad- 
vice is packed into this two-tape set, which 
is available from The Florida Bar for $99. 
A joint project of the YLD Starting on 
Your Own Committee and the Law Office 
Management Advisory Service, the video 
is a must for lawyers venturing out on 
their professional own for the first time. 
Eight Florida experts share knowledge 
and expertise in this film, and their advice 
is presented in an easy-to-watch informal 
question-and-answer format. In the vide- 
otapes, attorney Stan Peyton portrays a 
young lawyer seriously thinking about 
starting his own firm. By electronically 
tagging along as he consults with all the 
experts, much can be learned about the 
joys, hazards, and obligations attendant 
to being captain of your own legal ship. 
Samuel S. Smith, a practicing attorney 
in Miami, kicks off the video by discussing 
marketing considerations for the small 
firm. Crucial to devising a marketing 
strategy, he says, is understanding what 
factors are motivating this major career 
change. Striking out on your own may 
bring about wonderful changes in your 
life, or it may be the harbinger of disaster. 
There is no guarantee, Smith cautions. 
You may wind up doing more work of the 
type you like less. 
Smith guides viewers through a maze 
of questions such as: 
® Do I need a law library in my new 
office? 
© How much start-up money will I 
need? 
© How do you get clients in the door? 
Florida CPA and attorney Michael Le- 
one provides information to help attor- 
neys decide how to structure their small 
firm. The advantages and disadvantages 


by Dorothy Miller 


The video is a must 
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of PA, PC, partnerships, and solo prac- 
tices are outlined. Major differences be- 
tween corporations and S-corporations are 
mentioned. “Law is a business,” Leone 
says. “You have to keep important re- 
cords.” Attorneys will also need to decide 
whether to use the cash or accrual basis. 
According to Leone, computer programs 
are available to help attorneys get and 
keep a handle on the business aspect of 
their practice. These programs show an 
attorney how much profit is being pro- 
duced, cash flow statistics, and figures on 
net investment in the firm. 

This portion of the videotape covers 
forms that must be filed with IRS such as 
payroll, tax reports, workers’ compensa- 
tion, and W-2 forms. Filing requirements 
at both the federal and state level are 
detailed. 

Other areas of great interest to new 
attorneys are preventing employee theft, 
following trust account requirements, find- 
ing a good CPA, and avoiding common 
accounting mistakes. 

Architectural considerations are discussed 
by Richard Barnett, AIA, Tallahassee. 
Typical questions asked by attorneys start- 
ing on their own include: “What sort of 
office building or environment is best for 
my practice?” “What’s the difference be- 
tween the services provided an architect 
and an interior decorator?” 

According to Barnett, attorneys should 
interview several professionals in this field 
before making major decisions. This should 
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produce a good mix of creative talent. 

Space needs can be calculated, as charts 
are available which show how many square 
feet are needed for attorneys, including 
support staff, library, waiting room, etc. 

Great tips are offered on which factors 
in a lease are negotiable; how much space 
is needed for future expansion; and how 
to understand the terminology used by 
architects and builders. According to Bar- 
nett, attorneys should check the type of 
insulation and ventilation system in place 
in order to protect client confidentiality. 
Chair design decisions should be made 
with elderly and handicapped individuals 
in mind. Whether the office floor can 
support a library of law books needs to 
be determined. 

Aubrey G. Smith of Tallahassee shares 
his expertise in the field of insurance. 
When starting their own practices, many 
attorneys are not sure how many different 
types of insurance they need. According 
to Smith, one of the main considerations 
of a sole practitioner is location of the 
office. Stairs, wiring, and many factors 
enter in an attorney’s potential liability. 
For example, if the owner of the office 
building does not have fire insurance, the 
attorney may have to pay for damage to 
the building caused by a short in a law 
office computer. 

In addition to major medical/dental 
policies, attorneys may also want to pur- 
chase disability and life insurance. Smith 
cautions that some states won’t allow 
two-level insurance, which means insur- 
ance purchased for attorneys must be the 
same as that purchased for other employ- 
ees of the firm. 

In the videotape, Smith says malprac- 
tice statistics indicate that one in 17 
attorneys will be sued in 1990. He identi- 
fies malpractice red flags, insurance costs, 
and ways to reduce the incidence of mal- 
practice while keeping malpractice insurance 
costs down. 


lil 


Attorneys going out on their own will 
have to decide whether and how much to 
automate their office. Charlie G. Robin- 
son, Clearwater, provides much insight 
on issues surrounding high technology 
and the impact of this technology on law 
practice. 

Whether to automate and what kinds 
of computer equipment to purchase de- 
pends, Robinson says, on how much money 
the attorney has to spend, the client base, 
and the individual attorney’s interest and 
background in computer technology. “Two 
finger typing may be enough for attor- 
neys, if other staff members are doing 
most of the keyboarding,” he said. Know- 
ing about word processing, however, also 
enables an attorney to “do it yourself” 
nights and weekends when the push is on. 

Other topics covered by Robinson in- 
clude: surge protectors, how to use 
computers to get ready for trial, groups 
to join to increase knowledge about com- 
puters, phone systems, fax equipment, 
tracking expenses and charges to clients. 
According to Robinson, even purchasing 
a copy machine can be a headache unless 
one is familiar with needs as well as bells 
and whistles. 

Banking considerations are high on the 
list of most attorneys starting their own 
firm. Charles J. Frankel talks about money 
matters from a lender’s perspective. It is 
important to select a banker, and establish 
a rapport with that person, Frankel said. 
Be prepared to present lenders very spe- 
cific information, he said. Assets must be 
fairly appraised and presented. Projec- 
tions of income amount and source must 
be shared, and budget details of the new 
business. The banker will want precise 
figures regarding the dollars needed for 
salaries, taxes, insurance, space costs, etc. 

Suggestions regarding what to do if the 
attorneys are having trouble paying off 
the loans is more good advice available 
on this portion of the video. 


Dorothy Miller reviewed the “Starting 
on Your Own” videotape. Ms. Miller 
is editor of the Bar’s Practice Manage- 
ment and Technology Section news- 
letter. 

This column is submitted on behalf 
of the Young Lawyers Division, Ladd 
H. Fassett, president, and Brett A. 
Rivkind, editor. 


Ethical considerations merit the careful 
attention given it by Stephen Tabano, 
formerly of The Florida Bar staff. Ques- 
tions regarding announcement letters, firm 
name, letterhead, and trade names are 
answered. How to advertise areas in which 
one wants to practice is compared to 
problems inherent in holding out as a 
specialist. “If the advertisement says you 
are a ‘discount lawyer,’ you’d sure better 
be,” he warns. 

Merging with another firm presents its 
own set of problems that call for special 
attention. Care must be taken to avoid any 
conflict of interest in merger situations. 

A growing occurrence is out-of-state 
firms approaching Florida attorneys to 
ask to be a part of the firm. Tabano also 
talks about the dynamics of associating a 
title company, Realtor, or stockbroker 
with the firm. 

Is it theft to remove files when an 
attorney leaves an existing firm to go out 
on his own? “Perhaps,” says Tabano. A 
similar question revolves around photo- 
copying those files. 

Law office consultant Henry Dykman 
opens the last segment of the video pres- 
entation with an admonishment to attor- 
neys. He asks attorneys to admit to them- 
selves that they will be running a business 
and that they are probably not very expe- 
rienced in doing so. Once that hurdle is 
overcome, individual attorneys can then 
being the process of learning how to 
manage their law office. 

“Hiring support staff is the biggest 
problem nationally,” says Dykman, who 
added that the problem is often solved by 
“raiding a former office.” Do you want to 
locate prospective employees by running 
an ad in the paper? Do you want to hire 
an employment agency to screen people 
and run background checks? Are you 
willing to train, or do you want people 
already experienced? Perhaps two four- 
hour legal secretaries would be more effec- 
tive than one eight-hour secretary. “It’s a 
totally different management ballgame in 
law offices,” he says. 

How to determine salaries and fringe 
benefits is a valuable portion of Dykman’s 
presentation, and employee evaluation sys- 
tems and timetables are recommended. 

Videotapes are a wonderful way to 
exchange information. This is my kind of 
learning—slouched comfortably on my 
couch at home, wearing my fuzzy slippers, 
and the obedient pause button ready to let 
me take notes. Now if only the substantive 
part of practicing law could be made so 
user-friendly.0 


ADVERTISEMENT 


PerfectPal Makes 
WordPerfect” Easy 


PerfectPal is a productivity tool for Word- 
Perfect® 4.2/5.0/5.1 that uses a system of 
more than 375 pre-coded macros ac- 
cessed by the Alt key. 

With simplified key strokes named for 
every WordPerfect® command from the 
very simple to the most advanced, such 
as "P" to print a document, "O" to do out- 
lines, "G" to send a go signal to the pri- 
nter, "BOX" for Box/Line drawing, "COL3" 
to set up three evenly spaced columns, 
the time to find and execute commands 
is Cut by as much as 90%. 

Moving/copying text; easy merge; pre- 
set sorts; effortless math; using pre-set 
fonts; setting up graphic images, and 
simplified desk-top publishing, now 
requires just one or two key strokes 
instead of struggling through the manual 
and several layers of menus. Routines 
specific to the legal profession such as 
tables of authorities’ creation and genera- 
tion, line numbering, are pre-coded in 
simplified format as well. 

PerfectPal has special science/math/- 
foreign language characters; strips hard 
returns and extra spaces from converted 
documents; searches for hidden codes; 
label and envelope print routines; pre-set 
Style sheets; a date/time-stamped note 
pad, macros which can delete all Bold or 
Margin settings. And the list goes on and 
on. 

Many macros include pop-up tips, 
prompts and instructions making Per- 
fectPal an excellent tutor as well. INFO 
WORLD says PerfectPal "is a good way 
for new users to learn the WordPerfect 
program and for more experienced users 
to experiment with macros." COMPUTER 
SHOPPER says PerfectPal is “"Word- 
Perfect’s Best Friend......PerfectPal oper- 
ates just as advertised. Easy to install 
and quickly learned it is a super addition 
to WordPerfect®. PerfectPal is not memo- 
ry resident so there is no conflict with 
other programs." (6/89) 

PerfectPal comes on 5%" or 31" disks, 
with two 3- by-18 inch templates describ- 
ing all commands, a user's manual, and 
a 30 day money-back guarantee. For 
IBM/compatibles and works on all Net- 
works. 

PerfectPal costs $79 + $5 S/H ($10 
foreign). Check, credit card, P.O. or 
C.0.D. from PC Template P.O. Box 9273 
Glendale CA 91226 or call (800) 451- 
6086. FAX (818) 241-7988 (Indicate WP 
version - 4.1, 4.2, 5.0, or 5.1.) 

For a limited time, included for free is 
the popular SpreadPal, a complete set of 
LOTUS® macros. Makes all versions of 
LOTUS® incredibly easy to use. 
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Kurzban’s Immigration 
Law Sourcebook 


Reviewed by Paul Wickham Schmidt 


In law school, wouldn’t it have been 
great to have the iecture notes of your 
smartest professor or the most brilliant 
student in your class available for the 
asking? As a practitioner, what would it 
be worth to have access to the trial notes 
of your most brilliant and vexing oppo- 
nent with a photocopier nearby? Well, any 
immigration lawyer who has had these 
fantasies can obtain satisfaction and loads 
of useful information simply by purchas- 
ing the new 450-page Kurzban’s Immigra- 
tion Law Sourcebook: A Comprehensive 
Outline and Reference Tool published in 
“briefcase-size” format by the American 
Immigration Law Foundation. 


The author, Ira Kurzban, long had been 
in the forefront of public interest class 
action litigation concerning the rights of 
aliens, including a monumental case in- 
volving Haitian asylum applicants that 
eventually reached the U.S. Supreme Court. 


Kurzban’s Sourcebook is impressive in 
scope, bold in style (sometimes to the 
point of audacity), and occasionally frus- 
trating. Kurzban’s Sourcebook actually 
derives from Kurzban’s own comprehen- 
sive notes compiled over the years for 
litigation and teaching purposes. 


Kurzban’s Sourcebook is not a treatise 
and does not purport to be. This may be 
its greatest strength. It fills a void in 
current immigration research material. The 
immigration laws, regulations, instructions, 
policy directives, and cases are virtually 
incomprehensible (and poorly indexed) in 
their “official” compendiums. Kurzban’s 
Sourcebook supplement resources and acts 
as a key to locating additional sources and 
conducting more in-depth research on a 
particular subject. 


Kurzban’s Sourcebook’s other strong 
points are the indices, which allow the 
user to key into research by subject, case, 
or statutory or regulatory citations; its 
outline format, which allows for easy 
scanning of subject matter; and its one- 
volume portability. 


Some of its weaknesses are those that 
might be anticipated in a work that was 
based on research notes. Kurzban’s Source- 
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book lacks an overall consistency in style 
and depth. For example, and not surpris- 
ingly considering the source of some of 
Kurzban’s finest litigation, the chapter 
relating to asylum and refugee issues is 
comprehensive and reads somewhat like a 
combination treatise/brief. On the other 
hand, the significant and complicated sub- 
jects of naturalization and citizenship are 
disposed of in eight pages and some 
limited, but relevant, subjects such as 
non-IRCA administrative fines under the 
immigration laws, are omitted. 


Occasionally, intriguing and helpful bits 
of information are presented without cita- 
tion, leaving the reader to wonder whether 
they come from Kurzban’s own compre- 
hensive experience or some other source 
that inadvertently has been omitted. Con- 
sistency of citation format is also a problem. 
Hopefully in subsequent editions, Kurzban 
and his editors will concentrate on some 
of the stylistic and editorial features that 
could make Kurzban’s Sourcebook more 
readable. The foregoing drawbacks are 
minor, however, in relation to the useful- 
ness of Kurzban’s Sourcebook. 


Overall, Kurzban’s Sourcebook is an 
impressive achievement and contribution 
to immigration law research. Since much 
of the knowledge contained in the outline 
was built up during long hours of pro 
bono litigation and public service teach- 
ing, some practitioners probably would 
have chosen to dole it out only to “paying 
clients.” Instead Kurzban has once again 
placed his knowledge and insights in the 
public domain, and in doing so has con- 
tributed significantly to the better practice 
of immigration law. 


The price of the publication is $69.95. 
For further information or to order a 
copy, contact Valerie Ferguson at the 
American Immigration Lawyers Associa- 
tion, 1000 16th St., NW, Suite 604, 
Washington, D.C. 20036, or call (202) 
331-0046, or fax (202) 463-6325. 


Paul Wickham Schmidt, a partner in 
the Washington, D.C., office of Jones, 
Day, Reavis & Pogue, practices business 
immigration law. He is a former acting 
general counse! and deputy general coun- 
sel of the U.S. Immigration and 
Naturalization Service. 


Florida Family Law 
Reviewed by Lewis Kapner 


Since its introduction in 1986, Matthew 
Bender’s comprehensive Florida Family 
Law has proven useful to both the begin- 
ning and experienced practitioner. In six 
volumes, the treatise covers the entire 
spectrum of the law—from family torts, 
probate, adoption, and guardianship to 
the more commonly acknowledged topics 
of equitable distribution, parental respon- 
sibility, and tax effects of dissolution. 

Each chapter of Florida Family Law 
was written by an experienced practitioner 
in the field, and reviewed by Miami attor- 
ney Brenda Abrams, well-known family 
law practitioner. Beyond its breadth and 
depth of coverage, the treatise offers an 
organization of material that facilitates 
research. Important issues that are most 
commonly encountered in family law prac- 
tice tend to be the focus of entire chapters 
in Florida Family Law, where the same 
type of information might be buried or 
included in other material in other refer- 
ences. For example, there is a complete 
chapter on transactions between spouses, 
which provides a comprehensive view of 
the law of property, gifts, and contracts 
as they pertain to the practice of family 
law. Another chapter, Right of Exclusive 
Occupancy, focuses on issues that fre- 
quently occur in practice, but which might 
conceptually be grouped under a more 
conventional heading, such as alimony, 
temporary relief, or the like. 

Another valuable feature of Florida 
Family Law is the inclusion of a monthly 
reporter. Florida Family Law Reporter 
provides a current synopsis of appellate 
court decisions (which have on occasion 
cited to Florida Family Law) and new 
regulation and legislation, as well as in- 
sightful analyses and at least one in-depth 
discussion per month of a recent develop- 
ment in the practice of family law. 

When I need to research a family law 
matter, Florida Family Law is the first 
place I turn. And frequently, rather than 
having to search out and consult a variety 
of diverse sources, I’m able to rely entirely 
on the materials and citations found in 
this exceptional treatise. 


Lewis Kapner, P.A., West Palm Beach, 
is a Florida Bar board certified marital 
and family law practitioner. 


TAX LAW NOTES 


Establishing and Operating a 
Private Foundation 


private foundation is an excel- 
lent vehicle for administering 
the charitable activities of an 
individual. There are approxi- 
mately 28,000 private foundations in the 
United States.! A private foundation nor- 
mally receives its funds from one or more 
individuals, generally members of one fam- 
ily, and serves to disburse funds to other 
charitable organizations or conducts serv- 
ices related to its exempt function for the 
public. A private foundation is a recepta- 
cle for charitable contributions and ad- 
ministers the investment and disbursement 
of the foundation’s assets in perpetuity. 

There have been numerous changes in 
the tax law over the last 10 years which 
facilitate the establishment and operation 
of a private foundation. The limitation 
on contributions to a private foundation 
that a taxpayer can deduct for income tax 
purposes has increased by 50 percent. To 
the extent that the limitation is exceeded, 
a taxpayer may now carry forward the 
excess to be deducted over the following 
five taxable years. The two percent annual 
excise tax payable by a private foundation 
may be reduced to one percent if its 
annual minimum distribution is increased 
correspondingly. The amount required to 
be distributed by a foundation annually is 
limited to five percent of its net investment 
assets, rather than its actual return. 

This article examines the income and 
estate tax charitable deductions available 
for contributions to a foundation, the 
procedure by which a foundation is estab- 
lished, and certain operational rules appli- 
cable to most foundations. In particular, 
this article discusses the minimum annual 
distribution requirements imposed on pri- 
vate foundations and the effective use of 
“set-asides” to minimize or defer the re- 
quired annual distributions for up to five 
years. 

A private foundation is generally estab- 
lished as a nonprofit corporation or trust. 


This article 
examines the 
income and estate 
tax charitable 
deductions 
available for 
contributions to a 
foundation 


by Louis Nostro, Jr. 


In order to obtain tax exempt status, an 
application for recognition of exemption 
(Form 1023) is filed with the Internal 
Revenue Service. The service will issue a 
determination letter granting tax exempt 
status retroactive to the date of formation 
of the nonprofit corporation or trust if the 
stated purpose and plan of operation 
described in Form 1023 are consistent 
with federal requirements. 

An individual may deduct charitable 
contributions made in any taxable year to 
a public charity subject to a maximum 
limitation of 50 percent of the individual’s 
adjusted gross income.? The 50 percent 
maximum limitation is also available in 
the case of gifts to three favored types of 
private foundations: private operating foun- 
dations;? pass-through foundations;* and 
community foundations.5 A discussion of 
these types of private foundations are 
beyond the scope of this article. 

A deduction for charitable contribu- 


tions of cash or ordinary income property 
to a private foundation other than one of 
the three favored types of private founda- 
tions listed above is limited to 30 percent 
of the donor’s adjusted gross income.® 
Prior law limited the deduction to 20 
percent of the taxpayer’s adjusted gross 
income. The 20 percent maximum limita- 
tion continues to apply for contributions 
of capital gain property.’ Gifts in excess 
of these limitations may be carried for- 
ward and claimed as deductions in each 
of the next five taxable years of the donor, 
subject, as always, to the respective 30 
percent and 20 percent limitations.® 

Contributions of capital gain property 
to a private foundation are also subject to 
additional rules. If a taxpayer gives appre- 
ciated capital gain property to a private 
foundation, the charitable contribution 
deduction is limited to the cost of the 
property.? The entire appreciation element 
is deducted from the fair market value of 
the property in determining the amount 
of the charitable contribution and apply- 
ing the 20 percent adjusted gross income 
limitation. 

For a limited period of time ending 
December 31, 1994, contributions to a 
private foundation of “qualified appreci- 
ated stock” are deductible, subject to the 
20 percent limitation, at the fair market 
value of the stock.!° The general rule 
applicable to donations of appreciated 
capital gain property to private founda- 
tions does not apply to contributions of 
qualified appreciated stock. “Qualified ap- 
preciated stock” is defined as any stock of 
a corporation (1) for which (as of the date 
of contribution) market quotations are 
readily available on an established securi- 
ties market, and (2) that is capital gain 
property.!! This temporary rule does not 
apply to that portion of the aggregate 
amount of donations made by a donor (or 
a member of his family) of stock in a 
corporation that exceeds 10 percent of the 
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value of all of the outstanding stock of the 
corporation. !2 


Appraisals for Contributions 

Donors must obtain an independent 
appraisal where the claimed value of do- 
nated property exceeds $5,000 ($10,000 
for closely-held stock).!3 An appraisal is 
not required for the contribution of publicly- 
traded securities since its value is readily 
determinable.'4 The appraiser must be 
qualified to make appraisals of the type 
of property donated and must not be 
either the donor, the donee, a party to the 
transactions in which the donor acquired 
the property, any person employed by or 
related to any of the foregoing, or any 
person whose relationship to the donor 
would cause a reasonable person to ques- 
tion the appraiser’s independence.!5 If the 
donee of the property subject to the 
appraisal requirement sells or disposes of 
the donated property within two years of 
receipt, the donee must file an informa- 
tional return with the Internal Revenue 
Service.!6 

There are no percentage limitations ap- 
plicable to charitable deductions for estate 
tax purposes.!7 In effect, there is an unlim- 
ited charitable deduction allowed for gifts 
passing to a charity — regardless of whether 
it is a public charity or a 30 percent 
private foundation — by reason of some- 
one’s death. 

The operating of a private foundation 
is subject to a number of restrictions and 
requirements. Most of them were added 
to the Internal Revenue Code in 1969 and 
are designed to correct perceived abuses 
in the use of foundations at that time. 

A private foundation, although exempt 
from income tax, is generally subject to 
an excise tax of two-percent of its “net 
investment income.”!8 Net investment in- 
come means all ordinary income (interest, 
dividends, etc.) and net capital gains (capi- 
tal gains offset only by capital losses), less 
expenses incurred for the product or col- 
lection of income or for the management 
and maintenance of investment property.!9 
As discussed below, a private foundation 
must file a tax return (Form 990-PF) each 
year in connection with the two-percent 
tax. Whether organized as a trust or a 
corporation, a private foundation is re- 
quired to make corporate estimated tax 
payments of both the excise tax and any 
income tax imposed for tax years begin- 
ning after 1986.29 

Certain private foundations may utilize 
a special rule that reduces the two-percent 
excise tax on net investment income of a 
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Private foundations 
are subject to a 
number of 
operating rules 
which, if violated, 
result in penalty 
taxes imposed on 


private foundations 
and their managers 


foundation. The excise tax of a private 
foundation is reduced from two-percent 
to one-percent of its net investment in- 
come if the qualifying distributions of the 
foundation (computed on a five-year aver- 
age) are increased by an equivalent 
amount.?! To take advantage of this spe- 
cial rule, a foundation cannot at any time 
during the five-year base period be liable 
for failure to distribute its income.”2 

Private foundations are subject to a 
number of operating rules which, if vio- 
lated, result in penalty taxes imposed on 
private foundations and their managers 
(directors, officers, and certain top level 
employees). These operating rules specify 
in great detail the manner by which pri- 
vate foundations can be administered to 
avoid the various penalty taxes. 

The penalty taxes are generally auto- 
matically assessed when the foundation 
violates one of the prescribed rules. The 
Internal Revenue Service has discretion- 
ary authority not to assess or, if assessed, 
to abate, credit, or refund these taxes 
(except for the tax on self-dealing), if the 
violation was due to reasonable cause and 
not willful neglect and was corrected within 
a specified period. 

One of the rules is affirmative in its 
impact — its intent is to force every 
private foundation, in every year, to apply 
to charitable purposes at least a prescribed 
minimum amount which is determined 
with relating to the foundation’s capital 
and its income. The other four rules are 
negative ones designed to inhibit, if not 
wholly prevent: 

1. Self-dealing — i.e., transactions be- 
tween a foundation and its founder, man- 
ager, substantial contributors or other 
disqualified persons;24 


2. Lobbying, electioneering and other 
activities with a political flavor as well as 
many types of private grants; 

3. Maintenance of control of business 
enterprises;6 and 

4. The making of unusually hazardous 
investments.27 

A discussion of these prohibited trans- 
actions is beyond the scope of this article. 


Minimum Qualifying 
Distributions 

Before 1982, all private foundations 
were required to make minimum annual 
qualifying distributions of the greater of 
its net investment income, or its minimum 
investment return. The minimum invest- 
ment return aspect was added to the Code 
in order to avoid circumvention of the 
intent of the rule through the holding of 
low-yield or nonproductive investments 
such as growth stocks or unimproved 
land. The minimum investment return is 
defined as five percent of the current fair 
market value of the foundation’s invest- 
ment assets.28 Property used directly in 
carrying on the foundation’s charitable 
activities — for example, office furniture 
and equipment — is not regarded as 
investment assets which are required to 
be included in the base figure against 
which the five-percent minimum is ap- 
plied. Beginning in 1982, the minimum 
qualifying distribution requirement is equal 
to the minimum investment return regard- 
less of whether the foundation’s assets 
actually produced a higher return.?9 

For purposes of determining the total 
value of the investment assets to be used 
in computing the minimum qualifying 
distribution, marketable securities held by 
a foundation are to be valued on a monthly 
basis; most other assets are to be valued 
annually.3° 

The foundation will be subject to a 
penalty tax of 15 percent on any amount 
which was required to be paid out in 
respect of any taxable year and which has 
not been paid out before the expiration 
of 12 months after the end of such year. 
Any amount still remaining undistributed 
after the expiration of a permitted correc- 
tion period will be subjected to a 100- 
percent tax. No comparable penalty taxes 
are imposed on the foundation manager 
under this rule. 

The minimum qualifying distribution 
requirement is determined by adding the 
sum of actual disbursements including 
charitable expenditures the two-percent 
(or one-percent) excise tax and reasonable 
administration expenses.?! Not every 


; 


expenditure, even if for a charitable pur- 
pose, can be counted as a disbursement in 
determining whether the minimum quali- 
fying distribution has been made. For 
example, a distribution to another private 
foundation can be counted only if the 
paying foundation sees to it that the gift 
is passed on by the receiving foundation 
to a public charity before the end of the 
next year. On the other hand, expendi- 
tures which can be counted for this pur- 
pose include: 

(i) distributions to public charities; 

(ii) direct expenditures, including ad- 
ministration expenses, for charitable pur- 
poses (for example, student loans or ap- 
proved grants); 

(iii) expenditures for property which is 
to be used for charitable purposes (for 
example, buying books or art for an 
education program); 

(iv) distributions to private operating 
foundations.>2 

A notable exception (known as a “set- 
aside”) to the minimum qualifying distri- 
bution requirement allows a foundation 
to delay distributions for up to five years 
if a particular charitable program would 
be better served by a temporary accumula- 
tion of income (for example, to provide 
for long-term or matching grants), and 
that amount will actually be paid for the 
specific project within five years. An 
amount set-aside for a specific charitable 
purpose may be treated as a qualifying 
distribution even though actual payment 
is deferred until a subsequent taxable 
year.>3 In order to be treated as a qualify- 
ing distribution, a private foundation must 
satisfy either the suitability test or the cash 
distributions test.34 

Advance approval of the Internal Reve- 
nue Service is required in order to satisfy 
the suitability test. A private foundation 
must demonstrate that the project to be 
funded by the set-aside is best served by 
the temporary accumulation of funds rather 
than immediate distribution. The set-aside 
application must describe the project and 
its purpose; the amount set aside; approxi- 
mate date of completion; the reasons for 
using a set-aside; estimated cost; and source 
of future funds for the project and its 
location.35 

The suitability test is normally satisfied 
if part of a matching grant project or 
where long-term grants are necessary to 
assure the continuity of a particular chari- 
table purpose. Although extensions are 
occasionally granted, a private foundation 
must distribute the set-aside amount within 
a five-year period after the establishment 


of the set-aside.36 

Under the cash distributions test, a 
newly established private foundation may 
reduce its qualifying distribution require- 
ments over a four-year period after its 
initial year. The cash distributions test is 
met if a set-aside is established equal to 
the “distributable percentage” of the amount 
otherwise required to be distributed.37 

Internal Revenue Service approval is 


estate search. 


not required for a set-aside under the cash 
distributions test. The only requirement is 
that the set-aside be distributed in the year 
during which the specified project is com- 
pleted.38 

The distributable percentage of the quali- 
fying distribution may be set-aside during 
the four-year start-up period which begins 
after the first taxable year of the private 
foundation:*9 


Financial/Asset 
Investigations 


HIDDEN ASSETS UNCOVERED 
BANK ACCOUNTS LOCATED 
BACKGROUND INVESTIGATIONS 
LOCATES / SKIP TRACING 
FRAUDULENT CONVEYANCES 
CIVIL FRAUD INVESTIGATIONS 
INDIVIDUALS OR CORPORATIONS 


Special Packages Available Now! 
- Includes All Travel And Expenses 


Extended Financial Check 


In person review of courthouse records anywhere in Florida, 
evaluation of financial information, statewide real estate search, 
motor vehicle and vessel search, plus in person neighborhood 
investigation anywhere in Florida. 


Limited Financial Check 
Includes financial evaluation and physical examination of local 
records in any courthouse in Florida, plus a statewide real 


Florida Statewide 
Real Estate Search 


Check of any person or company's ownership of real estate in 
all 67 Florida counties. 


CALL TOLL FREE 
1-800-562-2833 


CLAIMS VERIFICATION 


INCORPORATED 


1191 E. Newport Center Dr., Suite 212 * Deerfield Bch., FL 33442-7708 
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Taxable Year Distributable Percentage 
Second 20% 
Third 40% 
Fourth 60% 
Fifth 80% 


A private foundation is not required to 
distribute the distributable percentage for 
any given taxable year as long as the entire 
four-year period amount is distributed by 
the end of the fifth year (or in the taxable 
year during which the project is com- 
pleted, if earlier). 


Annual Return and 
Reporting Requirements 

A private foundation is required to file 
an annual information return (Form 990- 
PF) with the Internal Revenue Service. 
Form 990-PF must be filed by calendar 
year taxpayers on or before May 15. Form 
990-PF reports detailed information re- 
garding the source of contributions re- 
ceived, investment performance, grants 
made, and the computation of the annual 
excise tax. 

Form 990-PF must be made available 
for public inspection for 180 days at the 
principal office of the private foundation 


or its attorney or accountant. Public no- 
tice of the availability of the annual report 
must be published in a local newspaper. 0 


' Edie, First Steps in Starting a Founda- 
tion, Council on Foundations (Washington, 
D.C., 1989). 

2Code §170(b)(1)(A). All references to 
“Code” shall mean the Internal Revenue Code 
of 1986. For purposes of the limitation on 
deductibility of contributions, the term “ad- 
justed gross income” is computed without re- 
gard to net operating loss carrybacks under 
Code §172. See Code §170(b)(1)(F). 

3 A private operating foundation must: spend 
substantially all (defined as at least 85 percent) 
of its adjusted net income directly for the active 
conduct of the activities constituting the basis 
for its tax exemption; and meet one of the 
following three tests: asset test, support test or 
endowment test. (See §4242(j)(3)). 

4A pass-through foundation must redistrib- 
ute to public charities or to private operating 
foundations, not later than the 15th day of the 
third month after the close of its taxable year 
in which any contributions are received, an 
amount equal in value to 100 percent of all 
contributions received during the year. A pass- 
through foundation must also distribute all of 
its income to public charities on a current basis. 
The distributions cannot be made to an organi- 
zation or by one or more of its major contribu- 
tors. Code §170(b)(1)(E (iii). 


@ We guarantee a successful 
result... . OR NO CHARGE. 

@ Search fees are reasonable 
based on data available... . 
NOT THE SIZE OF THE 
ESTATE! 


A BETTER WAY... 


For a no obligation fee quotation, references and more information on how 
to find missing heirs a better way please call 


@ We recommend that our clients 
obtain court approval of our fees 
. . . before any commitment is 
made by the estate! 

@ Completed reports include all 
necessary documentation to 
support the identities of the 
persons located. 


INTERNNIONAL 
GENEALOGICAL 
SEARCH inc 


TOLL FREE 
1-800-663-2255 


Serving the legal profession and trust institutions a better way since 1967. 


FAX (604) 294-1780 


FL Lic. #8800288 


5 A community foundation pools all contri- 
butions into a common fund and allows the 
donor to designate the recipient (from certain 
public charities) of the income and principal 
attributed to the donor’s contribution. The net 
income of the common fund must be distrib- 
uted to one or more public charities not later 
than two and one-half months after the close 
of its taxable year during which the income was 
realized. In addition, all the corpus attributable 
to a donor’s contribution to the fund must be 
distributed to one or more public charities not 
later than one year after the death of the donor 
or the donor spouse’s death if he or she has the 
right to designate the recipient of the corpus. 
Code §170(b)(1)(E)(ii). 

6 Code §170(b)(1)(B). 

7 Code §170(b)(1)(D). 

8 Code §§170(b)(1)(B) and 170(b)(1)(D). 

9 Code §170(e)(1)(B)(ii). 

10 Code §170(e)(5)(A). 

1! Code §170(e)(5)(B). 

!2 Code §170(e)(5)(C). 

13 Regulation §1.170A-13(c)(2)(ii)(B)(1). 

14 Regulation §1.170A-13(c)(2)(ii)(A). 
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he original statute of frauds was 
enacted in England in 1676.! A 
significant addition to the Flor- 
ida statute of fraud was made 
by the Florida Legislature in 1989. Effec- 
tive October 1, 1989, F.S. §687.0304 re- 
quires credit agreements to be in writing. 
The key portion of the statute provides: 
“A debtor may not maintain an action on 
a credit agreement unless the agreement is 
in writing, expresses consideration, sets 
forth the relevant terms and conditions, 
and is signed by the creditor and the 
debtor.” F.S. §687.0304(2) (Fla. 1989). 
This article will examine the statute and 
its background, scope, and unanswered 
questions regarding avoidances. 


Background 

The purpose of this new statute of 
frauds is to discourage lender liability 
actions based on alleged oral agreements 
or representations made by a lender to a 
borrower.? This kind of statute is made 
necessary—according to the legislative com- 
mittee which recommended it—by “bank 
deregulation [which] has resulted in in- 
creased competitive pressures which have 
caused lenders to restructure various tradi- 
tional methods of lending.”? 

Lenders, in the eyes of the legislature, 
have been caught between Scylla and 
Charybdis. On the one hand, the lender 
continuously needs information about the 
borrower’s business and may have to 
make suggestions to a borrower on how 
to provide further security to the lender 
to obtain further credit. On the other 
hand, lenders have been subjected to li- 
ability based on these suggestions. 

The relationship between the borrower 
and the lender has become so close that 
Florida courts have announced that this 
relationship under “special circumstances” 
can create a fiduciary duty from the 
borrower to the lender. Barnett Bank v. 
Hooper, 498 So.2d 923 (Fla. 1986). See 
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Atlantic National Bank v. Vest, 480 So.2d 
1328, 1333 (Fla. 2d DCA 1985). Further, 
courts have held that written lending agree- 
ments can be modified verbally.4 Accord- 
ing to the final staff analysis for this 
statute, ‘“‘because of the danger of 
misunderstanding, and the fear of subse- 
quent potential liability, lenders sometimes 
hesitate to be open and frank with the 
borrower.” The purpose of the new stat- 
ute of frauds, therefore, is to engender “an 
additional element of certainty and stabil- 
ity in a transaction for both the lender and 
the borrower.” 

The statute is divided into three sec- 
tions: (1) definitions; (2) the specific re- 
quirements of the writing; and (3) a section 
which addresses specific activities which 
“do not give rise to a claim that a new 
credit agreement is created.” In the first 
section, “credit agreement” is defined as 
“an agreement to lend or forebear repay- 
ment of money, goods, or things in action, 
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to otherwise extend credit, or to make any 
other financial accommodation.” This defi- 
nition should be read in light of section 
(3) of the statute. The latter section pro- 
vides three examples of situations which 
do not give rise to a claim that a new 
credit agreement is created. These situ- 
ations include rendering financial advice 
and consultation, and making an agree- 
ment to take or forebear from taking 
action or exercising remedies under the 
credit agreement.® 

Section (3) does not say that a debtor 
may not maintain an action on the speci- 
fied activities of the lender. It says only 
that those activities will not give rise to a 
credit agreement. Minnesota courts inter- 
preting the same wording have assumed 
that the section is intended to provide that 
no action can be based on the specified 
activities unless the consultation, advice, 
or other agreement is in writing. The 
wording of section (3)(a), however, leaves 
open the possibility that the specified 
activities may give rise to a claim for other 
causes of action, for example, breach of 
fiduciary duty. Further, if the specified 
activities do not give rise to a new “credit 
agreement,” those activities are outside the 
requirements of this statute. A writing, 
therefore, would not be required. 


Scope of the Statute 

Florida’s statute is patterned after a 
Minnesota statute with the same lan- 
guage.? The Minnesota statute has been 
tested and interpreted in two reported and 
several unreported decisions. The cases 
make it clear that the statute will be 
interpreted broadly and that it will apply 
to promises to extend credit as well as 
more tangential promises such as a bank’s 
alleged promise to subordinate its security 
interest. 

The two reported cases in Minnesota 
which interpret the breadth of the statute 
are Becker v. First American State Bank 


| | 


of Redwood Falls, 420 N.W.2d 239 (Minn. 
App. 1988), and Fronning v. Blume, 429 
N.W. 2d 310 (Minn. App. 1988). In Becker, 
the plaintiffs brought an action against a 
bank on the basis of a representation by 
the bank that if the borrower would 
reduce his indebtedness, the bank would 
continue to finance Mr. and Mrs. Becker’s 
fuel products wholesale and retail busi- 
ness. On the basis of this assurance, the 
Beckers quickly sold several parcels of 
property at substantially less than market 
value. Funds from these sales apparently 
went to reducing their indebtedness to the 
bank in hope that the bank would con- 
tinue to finance the operations of their 
business. The bank eventually refused to 
continue financing, and the Beckers ob- 
tained a loan from another bank. The 
Beckers brought an action for damages 
arising from the “quick sale” of their 
property. The court said that the oral 
agreement for the extension of credit was 
within the “credit agreement” definition 
of the statute and affirmed a summary 
judgment for the defendant bank. 

In Fronning, the bank worked with Mr. 
and Mrs. Fronning in order to finance the 
plaintiffs’ farm operations. Under a secu- 
rity agreement, the bank was entitled to 
funds from the sale of grain. The Fron- 
nings alleged that the bank promised to 
give to them a larger part of the proceeds 
from the grain sales. This alleged oral 
agreement is not strictly an extension of 
credit but was deemed to be within the 
ambit of the new statute. 

Two unreported cases from Minnesota 
also have held that the statute applies to 
an agreement to release liens or change the 
order of priorities of liens held by the 
bank on secured property. See Horrmann 
v. Federal Land Bank of St. Paul, No. 
C5-88-1677 (Minn. App. Mar. 6, 1989) 
(available on LEXIS, States Library, Minn. 
file) (agreement to release a parcel of real 
property from a security agreement), and 
Packo Corporation v. City Trust, 109 
B.R. 368, 1989 LEXIS 15127 (agreement 
to assign its note to another lender consti- 
tutes “other financial accommodations” 
and is, therefore, governed by the statute). 

Two unreported decisions of the Court 
of Appeals of Minnesota have held that 
the statute does not apply. One such case, 
Ingvalson v. Habberstad, No. C6-89-46 
(Minn. App. July 24, 1989 (available on 
LEXIS, States Library Minn. file) uses 
section (3) of the statute to exclude a case 
from the requirement of a writing. The 
Ingvalsons owned a farm which was heav- 
ily financed by the defendant Blooming 


The general rule is 
that when one 
party makes an 
oral promise to 
another and the 
promisee justifiably 
relies upon that 
promise to his 
detriment, the 
statute of frauds 
cannot be used as 
a defense 


Prairie Farmers and Merchants State Bank. 
Plaintiffs alleged that the defendant bank 
officer, Habberstad, represented that he 
was expecting a bank examination. He 
said he needed mortgages on other prop- 
erties of the Ingvalsons apparently to 
appease the bank examiners. The Ingval- 
sons were told that the mortgages were for 
temporary purposes and would be re- 
turned to them unrecorded or, if recorded, 
marked satisfied, after the bank examina- 
tion. 

The Court of Appeals of Minnesota 
reversed a summary judgment in favor of 
the bank and the bank’s officer and held 
that the statute of frauds did not prohibit 
the action for two reasons. First, the court 
said that the requirement of a writing was 
satisfied by the mortgages themselves and, 
second, the “promise” of the bank officer 
to return the mortgages was not a “credit 
agreement” within the statute. The thrust 
of this holding is (1) that as long as the 
credit agreement is in writing, parol evi- 
dence can be admitted to explain even 
substantive terms or conditions precedent 
to the credit agreement; and (2) that 
promissory estoppel or fraud can be used 
as avoidances of a statute of frauds de- 
fense. 


Limitations of the Statute 

This new statute of frauds will not limit 
or change liability under the plethora of 
other theories used by borrowers both 
offensively in claims and counterclaims, 
and defensively in actions brought against 
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borrowers on promissory notes or loan 
agreements. For example, it is clear that 
the statute will not affect a negligence 
action based on the lender’s duty to act 
reasonably in regard to construction fi- 
nancing and overall management of con- 
struction projects.!9 The statute also may 
not affect theories based on conspiracy, 
prime rate claims, RICO, conversion, civil 
theft, equitable subordination, and statu- 
tory remedies such as violation of blue sky 
laws or federal security statutes.!! 

The real issues are whether the statute 
of frauds defense will survive allegations 
of partial performance or estoppel. The 
general rule in Florida!? is that where one 
party makes an oral promise to another 
and the promisee justifiably relies upon 
that promise to his detriment, the statute 
of frauds cannot be used as a defense.!3 
The reliance can result in performance of 
the contract itself. For example, in Venditti- 
Siravo, Inc. v. City of Hollywood, Flor- 
ida, 418 So.2d 1251 (Fla. 4th DCA 1982), 
the performance by the promisee, a devel- 
oper, was payment to the City of Holly- 
wood of a tax assessment for the plaintiff 
developer as well as other developers. The 
developer made payment based upon the 
city’s promise that it would reimburse the 
developer upon receipt by other property 
holders of their share of the property 
assessment payments. 

The reliance also can result in detriment 
other than performance of the contract 
itself. Such reliance has been characterized 
as waiver, equitable estoppel, or promis- 
sory estoppel.'4 In United of Omaha Life 
Insurance Company v. Nob Hill Associ- 
ates, 450 So.2d 536 (Fla. 3d DCA 1984), 
the lender represented it would allow the 
developer reasonable time to comply with 
certain conditions precedent of a loan 
and, in reliance upon that promise, the 
developer entered into a binding contract 
with a joint venturer for development of 
a shopping center. The Third District 
Court of Appeal held that the lender 
waived his right to raise the statute of 
frauds. 

There are two considerations which may 
make these reliance-based avoidances of 
the statute of frauds unavailable under the 
credit agreement statute. First, equitable 
relief is not available to a promisee who 
relies upon the validity of an unenforce- 
able express contract “rather than seeking 
quantum meruit relief.” Florida Power & 
Light Company v. American Limited Cor- 
poration, 511 So.2d 1103 (Fla. Sth DCA 
1987). An action for quantum meruit, that 
is for the value of the goods or services 


provided, may still be available even if a 
contract action is not. Although the opin- 
ion in American Limited does not provide 
the facts of the case, it seems to indicate 
that the reliance by the promisee has to 
be justified. If the reliance is not justified, 
the promisee cannot raise part perform- 
ance, waiver, or estoppel as an avoidance 
of the statute of frauds. 

Part performance, however, may not 
be available as an avoidance to the credit 
agreement statute of frauds defense. Flor- 
ida courts have held that performance is 
not an avoidance to the statute of frauds 
under F.S. §732.701, the statute of frauds 
applicable to devises of real property. 
Renfro v. Dodge, 520 So.2d 690, 691 (Fla. 
4th DCA 1988), and First Gulf Beach 
Bank and Trust Company v. Grubaugh, 
330 So.2d 205, 210 (Fla. 2d DCA 1976). 

In Renfro, the court affirmed judgment 
for the defendant estate on the grounds 
that the statute of frauds applicable to 
wills and devises of real property “is not a 
typical statute of frauds” and cannot be 
avoided by a claim of performance.!5 The 
requirements of §732.701 are that the 
“agreement is in writing and signed by the 
agreeing party in the presence of two 
attesting witnesses.”!© The court in Renfro 
compared the §732 statute of frauds with 
the statute of frauds for the conveyance 
of realty.!7 The court said that the §732 
statute regarding contracts to make wills 
“is specifically intended to require that one 
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who contracts to make a will should do 
so with substantially the same formalities 
as when he executes his will. To permit 
part performance or an unwitnessed writ- 
ing to obviate the statute would be to 
thwart its obvious purpose.”!8 Renfro raises 
the issue of whether its reasoning will be 
applied to other statutes of fraud and, if 
so, whether the credit agreement statute is 
“not a typical statute of frauds.”!9 


Conclusion 

F.S. §687.0304 is a significant statute 
which may have the desired effect of 
creating more stability in the banking 
industry. There are, however, unanswered 
questions about its applicability, about the 
meaning of section (3), and about its 
exceptions or avoidances. 0 
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he continuing decline of the ac- 
tive use of tracks by railroad 
companies, the increasing de- 
mand for the use of abandoned 
tracks as recreation trails, and the desire 
to raise funds through the sale of track 
rights-of-way have stimulated inquiry into 
the quality of title possessed by the rail- 
road.! This article proposes that the State 
of Florida has a reversionary interest that 
it has failed to recognize in many of these 
rights-of-way. Florida’s reversionary inter- 
est exists in those rights-of-way that were 
constructed over land owned by the state 
when the railroads were constructed. The 
ownership interest still exists because of 
exceptions in the state’s anti-reverter and 
marketable record title acts and because 
of the substantial likelihood that the state 
has never consented to adverse possession 
running against its interest in the title. 
This article examines the legal history 
of the federal grants of railroad rights-of- 
way and observes that Florida’s grants of 
railroad rights-of-way, like the pre-1871 
federal grants, were limited fees in which 
the grantor retained a possibility of reverter. 
This article then observes that the State 
of Florida, unlike the federal government, 
has not statutorily surrendered this rever- 
sionary interest, either expressly or 
indirectly. 


Federal Grants 

When the state and federal governments 
began issuing land grants to the railroad 
companies shortly after 1850, little thought 
was devoted to abandoning rail lines. 
Rather, there was a rapid expansion of 
railways which induced “immigration to 
the remote parts of the forest, the prairie, 
and the valley.” The railroad companies 
were treated to lavish land grants for 
constructing their rail lines. The federal 
land grants, however, ceased after 1870. 
An 1872 congressional resolution pro- 
claimed that the policy of granting public 


72 THE FLORIDA BAR JOURNAL/JUNE 1990 


Why Buy What You Already Own? 
Florida’s Reversionary Interest 
in Railroad Rights-of-Way 


This article 
proposes that 
the State of 
Florida has a 
reversionary 
interest that it has 
failed to recognize 
in many of these 
rights-of-way 


by David Nelson Hague 


land subsidies to the railroads should not 
continue because justice required that the 
public land be held for the benefit of 
homesteaders and education. Largely be- 
cause of this change in policy, the Su- 
preme Court, in Great Northern Railway 
Company v. United States, 315 U.S. 262 
(1942), held that the Right-of-Way Act of 
1875 conveyed only an easement and not 
a limited fee interest in the title to right-of- 
way property. Since Great Northern, the 
Court has maintained this distinction be- 
tween a pre-1871 right-of-way grant that 
was generally accompanied by a substan- 
tive grant of land outside the right-of-way 
and a post-1871 grant that generally did 
not include a grant of land in addition to 
the right-of-way grant.3 

The concept of the right-of-way as a 
limited fee with a possibility of a reverter 
was crystallized in 1903. In Northern 
Pacific Railway v. Townsend, 190 U.S. 
267, 271 (1903), the Court noted the 


specific purpose of the grant to the rail- 
road: 
Manifestly, the land forming the right-of-way 
was not granted with the intent that it might 
be absolutely disposed of at the volition of the 
company. On the contrary, the grant was 
explicitly stated to be for a designated purpose, 
one which negated the existence of the power 
to voluntarily alienate the right-of-way or any 
portion thereof. . . . In effect the grant was of 
a limited fee, made on an implied condition of 
reverter in the event that the company ceased 
to use or retain the land for the purpose for 
which it was granted. 

Because of this implied restraint on 
voluntary alienation, the Court reasoned 
it would be illogical to suppose that title 
to such lands could be acquired from the 
railroad by private prescriptive use or 
adverse possession. While the limited fee 
concept of Townsend prevents a railroad 
company from losing its publicly granted 
title in a right-of-way by adverse posses- 
sion, a railroad company can lose its 
interest in the title upon a legal showing 
of an abandonment. An abandonment 
causes the federal government’s reversion- 
ary interest in the right-of-way to ripen 
into a fee simple. An act of Congress in 
1922 transferred the federal government’s 
reversionary interest in federally granted 
rights-of-way to municipalities and land- 
owners adjoining the railroad.* This “Act 
of 1922” became inapplicable to the post- 
1871 grants 20 years later when the Su- 
preme Court declared in Great Northern 
that post-1871 grants conveyed only an 
easement in the right-of-way. 

In 1988, Congress amended the Act of 
1922. The National Trails System Im- 
provement Act attempts to reclaim the 
federal government’s reversionary interest 
in railroad rights-of-way that had not 
been abandoned by the date of the amend- 
ment. Whether the federal government 
legally can reclaim a future possibility of 
reverter which it had earlier surrendered 
remains to be seen. Arguments of equi- 
table estoppel and taking without 


compensation certainly can be made to 
challenge the government’s interest. 


Florida Grants 

Unlike the federal governmeni, Florida 
has never expressly transferred or released 
its reversionary interest in railroad rights-of- 
way originally granted out of public lands. 
The interest in title acquired by the rail- 
road companies from the State of Florida 
largely parallels the type of interest con- 
veyed in the pre-1871 federal grants. Flor- 
ida’s first and most important act author- 
izing grants was passed in 1855. In this 
Act of 1855, the railroad companies were 
granted title to a 200-foot-wide right-of- 
way, as well as alternate sections of “swamp 
and overflowed lands for six miles on each 
side” of their respective rights-of-way.° 

In 1874, the legislature created an incor- 
poration act for railroad and canal com- 
panies. Section 10 of the Act of 1874 
vested a railroad company with the power: 
To purchase, hold and use all such real estate 
and other property as may be necessary for the 
construction and maintenance of its road or 
canal and the stations and other accommoda- 
tions necessary to accomplish the objects of its 


incorporation, and to sell, lease or buy any 
lands or real estate not necessary for its use. 


A railroad company was vested with 
not only explicit authority to acquire 
property necessary for its use but also to 
“sell, lease, or buy” any lands not neces- 
sary for its use. 

In Seaboard Airline Railway v. Board 
of Bond Trustees of Alachua County, 91 
Fla. 612, 108 So. 689 (1926) (Alachua 
County), the Florida Supreme Court held 
that railroad rights-of-way originally ac- 
quired by public grant are not subject to 
loss by adverse possession. The court 
noted that the Act of 1874 permitting 
alienation (and, implicitly, adverse posses- 
sion) was “prospective in its effect, dealt 
with another subject matter, made no 
reference to, nor was it in any way con- 
nected with the ‘1855 Act.’” Justice Whit- 
field, the lone dissenter, vehemently ob- 
jected to this conclusion and argued that 
the Act of 1874 did apply. The justice 
further opined that a railway company 
may sell any of its land “not necessary for 
its use,” and, thus, adverse possession 
could obtain against the railroad in land 
not being used by the railroad. 

It is suggested that both Justice 
Whitfield and the majority in Alachua 
County failed to consider §24 of the act, 
however. Section 24 of the Act of 1874 
indicates that titles to rights-of-way granted 
by the state out of swamp and overflowed 
lands conveyed limited fees to the railroad 
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companies. Section 24 provides: 

Every railroad or canal company which shall 
have located or constructed, or which shall 
hereafter locate or construct its road or canal 
through any seminary lands, [school] lands, 
swamp and overflowed lands owned and held 
by this state shall have the right to take, 
occupy, and hold and possess for the purposes 
of a railroad or canal, a strip of land two 
hundred feel wide through or across each and 
every tract of land so owned or held by the 
state over which said railroad or canal is or 
shall be constructed. (Emphasis added.) 

The state’s title to swamp and over- 
flowed lands was acquired by virtue of the 
Swamp Land Grant Act of Congress of 
September 28, 1850.6 Of the more than 
20 million acres? that were acquired by 
this act, the state through various land 
grants conveyed to numerous railroad 
companies title to more than nine million 
of these acres.® Certainly, some of the 20 
million acres of swamp and overflowed 
lands constituting over 60 percent of the 
land mass of Florida were granted to the 
railroads to “take, occupy, and hold and 
possess for the purposes of a railroad.” 
This grant of power to “take, occupy, 
hold, and possess” clearly did not include 
a power of alienation. The majority in 
Alachua County could have used §24 to 
strengthen their holding that a railroad’s 
title to right-of-way in state lands is not 
subject to adverse possession since one 
may not lose adversely that which one 
may not voluntarily alienate.!° 

Section 24 also provides additional sup- 
port for what Alachua County implied 
through its full endorsement of Townsend: 
When the state grants a title to right-of- 
way out of public lands, particularly when 
the right-of-way is granted together with 
non-right-of-way land, the nature of the 
title is a limited fee with a possibility of 
reverter. Alachua County and §24 embody 
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the Townsend/ pre-1871 federal grant con- 
cept that a title to a right-of-way is a grant 
of a limited fee which reverts to the 
grantor when the railroad company or its 
successor ceases to use or retain the land 
for the purpose for which it was granted. 


Florida’s Reversionary Interest 

Like the pre-1871 federal grants of titles 
to rights-of-way, Florida’s grants of title 
to rights-of-way were coupled with grants 
of titles to other lands.!! The typical 
Florida railroad land grant, like the typi- 
cal federal railroad land grant, gave the 
railroad company alternate sections of 
land along or near a track right-of-way. 
In Alachua County, the Supreme Court 
rejected the argument that the railroad’s 
interest in the title to the right-of-way in 
any way merged with the railroad’s inter- 
est in the land which the right-of-way 
traversed. Rejecting the merger concept, 
the court found that the original 200-foot- 
wide right-of-way grant had not been 
diminished or lost by partial nonuse. The 
court noted the public had an interest in 
railroad rights-of-way granted out of pub- 
lic lands and that it would be inconsistent 
with the public’s interest to hold that the 
railroad’s interest could be lost by adverse 
possession. !2 

By rejecting the legal concepts of merger 
and adverse possession, the court recog- 
nized that the interest conveyed to the 
railroad company was neither an absolute 
fee nor a mere easement. If the right-of- 
way had been held to be a mere easement, 
a merger would have occurred. If the 
court had held the railroad company had 
a fee simple in the right-of-way, adverse 
possession would apply because (1) a fee 
simple includes the power of alienation, 
and (2) there would be no public interest 
to protect in the right-of-way. 

Without referring to §24 of the Act of 
1874, the court implicitly recognized that 
the interest in the right-of-way conveyed 
to the railroad company was a limited fee 
with a possibility of reverter. Section 24 
gives a railroad company the right to take, 
hold, possess, and occupy the right-of-way 
for railroad purposes and is indicative of 
a grant of a limited fee. The power to take, 
hold, and possess indicates the right-of- 
way interest conveyed in swamp and over- 
flowed lands was more than an ease- 
ment,!3 while the duration and alienation 
limitations preclude defining the interest 
given as a fee simple. While section 24 
does specifically provide that the section 
applies only to railroad rights-of-way con- 
structed after 1874, the Supreme Court in 
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Alachua County recognized that regard- 
less of when the right-of-way was con- 
structed, if it was constructed over lands 
then held by the state, the interest given 
was a limited fee in which the state 
retained the reversionary interest. Flor- 
ida’s grants of title to railroad rights-of- 
way over its swamp and overflowed lands, 
like the federal pre-1871 railroad right-of- 
way grants, most clearly resemble limited 
fees. The limit of a railroad company’s 
estate in the right-of-way under both §24 
and Alachua County is the duration of the 
company’s use and retention of the right-of- 


way as a railroad. 


Lost Reversionary Interest? 
Absent an argument based in equitable 
estoppel,'4 Florida can assert its reversion- 
ary interest in railroad rights-of-way 
originally constructed over swamp and 
overflowed lands. The state, unlike the 
federal government, has never expressly 
disclaimed its reversionary interest. Nor 
has the state relinquished this interest 
indirectly by operation of its laws relating 
to anti-reverter clauses, marketable title, 
or adverse possession. 
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Because conveyances to public utilities 
are excepted from the state’s statutory 
reverter limitations, the fact that the state’s 
reversionary interest may not vest within 
a certain period does not cause the interest 
to be unlawful.!5 The interest of the state 
in the rights-of-way is also apparently not 
affected by the state’s Marketable Record 
Title Act (MRTA).!¢ A right-of-way that 
was actually built, used, and known to 
exist likely falls into the broad!’ right-of- 
way and easement exception to MRTA 
found in §712.03 of the act.!8 While §712.04 
of MRTA eliminates a reversionary inter- 
est of the state where the deed under 
which the state parted title failed to re- 
serve such interests, §712.04 does not 
apply where a §712.03 exception exists.!9 


The state’s interest is also apparently 
not affected by the laws of adverse posses- 
sion. Under the common law, the princi- 
ple of sovereign immunity prevented 
adverse possession from obtaining against 
the state.2° The Florida Supreme Court 
has never decided whether the state has 
abrogated its immunity from adverse pos- 
session. In 1982, however, in Askew v. 
Sonson, 409 So.2d 7, 13 (Fla. 1982), a case 
involving an interpretation of the scope 
of MRTA, the Supreme Court in dicta 
noted that the “legislature has made the 
statute of limitations applicable to the 
state.” The court cited F.S. §95.011 (1977), 
a section added to the Limitations and 
Adverse Possession chapter in 1974. While 
§95.011 bars the state from bringing an 
action upon the expiration of the statute 
of limitations, the only limitation on an 
action to quiet title to real property is that 
the grantor was either seized or possessed 
of the property within seven years before 
the commencement of the action.2! Noth- 
ing in the language of §95.011 states or 
even suggests that a suit to quiet title 
brought by the state within seven years 
after being seized or possessed of the 
property causes the state to be subject to 
the defense or counterclaim of adverse 
possession. In Florida, any abrogation of 
sovereign immunity must be clear and 
unequivocal.22 Section 95.011 is not a 
clear and unequivocal abrogation of the 
principle that “[a]dverse possession does 
not obtain against the State.”23 In Lovey 
v. Escambia County, 141 So.2d 761 (Fla. 
Ist DCA 1962), the First District re- 
iterated that this principle was “long estab- 
lished and well recognized” in Florida. 
While both Pearce and Lovey clearly 
predate the 1974 creation of §95.011, 
§95.011 replaced §95.021 which was in 


= 


effect at the time of the Lovey decision. 
Enacted in 1953, §95.021, a laches-type 
statute, subjected the state to a general 
20-year limitations period on actions 
brought by the state. While the new 
statute, §95.011, treats the state as an 
ordinary citizen with regard to actions 
brought by the state, both statutes make 
such actions subject to a limitations 
period. Yet Lovey, decided nine years 
after §95.021 was enacted, found, just as 
Pearce did, that adverse possession does 
not run against the state. The holding in 
Lovey and the lack of an unequivocal 
renunciation of the state’s immunity against 
adverse possession in either §95.021 or 
§95.011 lead to the conclusion that the 
state is not subject to adverse possession. 


Conclusion 

The State of Florida, unlike the federal 
government, has never renounced its re- 
versionary interest in publicly granted title 
to railroad rights-of-way, nor has the state 
lost this interest indirectly by operation of 
its statutes. The state has an obligation to 
assert its reversionary interest in title to 
rights-of-way originally granted out of 
public lands. While the state may try to 
justify or rationalize spending or having 
spent hundreds of millions of dollars of 
taxpayers’ money for these rights-of-way 
on the premise that no abandonment of 
them has occurred where the state intends 
to hold these lands for its future rapid 
mass transit needs, this argument fails. 
Unlike any private successor railroad com- 
panies, the original railroad companies 
may sell or have sold these rights-of-way 
to, the state owns and has always owned 
the reversionary interest in the fee of these 
rights-of-way. The entity (the state) to 


whom the title to the property (the right-of- 
way) reverts upon the occurrence or non- 
occurrence of a subsequent condition (aban- 
donment) is not limited in its use of the 
land to the condition imposed upon the 
holder of the limited fee. In the absence 
of equitable estoppel in specific circum- 
stances, the state owns this reversionary 
interest and should not be expending tax 
dollars for it.40 
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% This article is a condensed version of an 
article submitted to the Real Property, Probate 
and Trust Law Section. As stated in the 
introduction, the article presents an argument. 
Unlike most articles published in The Florida 
Bar Journal, it is not a restatement of clearly 
established law and precedent. In any given 
transaction, specific facts should be examined 
and appropriate legal authorities consulted. 
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overnmental exposure to large 

jury verdicts is increasing. Two 

recent trends may soon com- 

bine to strip from government 
the protection of sovereign immunity even 
in traditional tort actions. First, a recent 
decision by the Florida Supreme Court 
holds that valid exercises of the govern- 
ment’s police power in traditional areas 
of regulation may now be “takings” as 
contemplated in the Florida Constitution, 
and actionable as inverse condemnation.! 
Sovereign immunity is not available as a 
defense to actions based in the constitu- 
tion.2 Second, case law is constantly 
expanding the proprietary (and, therefore, 
takeable) interests a private citizen has in 
everything from realty to the right to seek 
employment. The combination of these 
two trends may result in traditional torts 
being recast as “takings.“* The State of 
Florida and other governmental entities 
could then be found liable for large judg- 
ments for any number of “taken” property 
rights without any limitation on the size 
of the judgments. 

Faced with these trends, practitioners 
representing both private and governmen- 
tal clients are well advised to know the law 
for enforcing money judgments against 
governmental entities. This article dis- 
cusses Florida law and procedure for the 
collection of judgments obtained against 
governmental entities, and explains why a 
writ of mandamus is the only judicial 
remedy available to judgment creditors of 
governmental entities. 


Regular Process Unavailable 

The state is a unique judgment debtor.5 
One court has opined that payment of a 
judgment owed by the state is a matter of 
legislative grace.© Many avenues available 
to judgment creditors of private judgment 
debtors are unavailable against the gov- 
ernment. 

To collect on a judgment against a 
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private judgment debtor, a judgment credi- 
tor might obtain a writ of execution and 
have a sheriff seize and sell realty belong- 
ing to the judgment debtor. Against 
governmental entities, however, this writ 
will not issue.” This rule is well-established 
in Florida jurisprudence. The Florida 
Supreme Court has reasoned that realty 
owned by the government was held in 
trust for all of the people and could not 
be executed against to satisfy a private 
judgment creditor. This rule has been 
applied in a variety of factual contexts.!° 
Even when a local government defaulted 
on bonds backed with the government’s 
full faith and credit, the court required the 
governmental entity to pay its obligation 
over time from tax revenue, instead of 
executing against realty.!! That court rea- 
soned that a peremptory writ of mandamus 
compelling a tax levy was of the same 
nature as a judgment and execution. !2 

In some instances federal courts have 


enforced federal judgments against state 
governments under the Civil Rights Act!3 
by issuing nominal writs of execution 
against funds in the state treasury.'4 These 
instances were all based on the supremacy 
clause to the U.S. Constitution and con- 
gressional intent to pierce states’ immuni- 
ties under the 11th amendment to the 
U.S. Constitution.!5 These federal courts 
also used process analogous to obtaining 
a writ of mandamus in Florida. Some 
state courts have enforced state court 
orders granting attorney fees under the 
Civil Rights Act by similar procedures 
only after the state legislature failed to act 
affirmatively to pay such fees.!6 

F.S. §74.091 (1989) appears on its face 
to authorize execution against the prop- 
erty of a taking entity “in the same 
manner as executions are levied in com- 
mon law actions.” At common law, how- 
ever, execution does not lie against the 
government. Logically, therefore, it fol- 
lows that judgments against a govern- 
mental entity cannot be executed under 
this section. This section appears to apply 
only to private entities clothed with the 
power of eminent domain, such as utilities 
or railroads. 


Obtaining a Writ of Mandamus 
Jurisdiction—It is a condition prece- 
dent for obtaining a writ of mandamus 
that a petitioner have no other remedy.!? 
Since there is no execution against the 
government, the judicial procedure to col- 
lect a judgment against a public entity can 
only be to obtain a writ of mandamus.!® 
Circuit courts, district courts of appeal, 
and the Florida Supreme Court have 
original jurisdiction to issue that writ.!9 
Florida court rules provide procedures for 
obtaining the writ from these courts.2° 
Absent extraordinary circumstances, how- 
ever, a petition for a writ of mandamus 
to enforce a money judgment should first 
be brought in the circuit court which 


rendered the judgment to be enforced.?! 

Venue—The proper venue to bring an 
action to compel the comptroller to pay 
warrants is the circuit court in Leon 
County.22 To enforce money judgments 
against the governmental units arising 
from constitutional causes of action, proper 
venue may be based upon where the 
underlying action occurred and the judg- 
ment was recorded.?3 

Procedure—An action to obtain a writ 
of mandamus is an original and independ- 
ent action. It has been argued that obtain 
ing a writ of mandamus to collect a 
judgment from a public entity is a remedy 
ancillary to execution of a judgment ob- 
tained in the underlying litigation and in 
this context, should be governed by rules 
of procedure for executions.24 This argu- 
ment has been judicially rejected and the 
necessity confirmed for following the pro- 
cedures set forth in the Florida Rules of 
Civil Procedure to obtain a writ of man- 
damus.?5 

The procedure to obtain a writ of 
mandamus, while similar to that to obtain 
other extraordinary writs (e.g., prohibi- 
tion or quo warranto), is very different 
from process in other original actions. The 
petitioner (or relator) for the writ submits 
the petition directly to the court. The 
petition does not need to be served upon 
the respondent (the governmental judg- 
ment debtor in this instance) nor does the 
respondent have to respond then to the 
petition.26 

A petition for a writ of mandamus to 
enforce a money judgment against a gov- 
ernmental entity should allege facts show- 
ing: (1) that the petitioner has recorded a 
money judgment against the governmental 
entity; (2) that the respondent has the 
proper authority and a ministerial duty to 
pay the judgment; that the respondent is 
able to pay the judgment; (3) that respon- 
dent has failed to pay the judgment after 
demand has been made by petitioner. The 
petition also should include a jurisdic- 
tional basis for the court to hear the 
petition, a prayer for the relief sought, and 
the legal arguments supporting the peti- 
tion. 

If the petition shows a prima facie case 
for relief, the court shall issue an alterna- 
tive writ of mandamus directed to the 
respondent.2’ The alternative writ is an 
order to the respondent requiring respon- 
dent to show cause why the relief re- 
quested in the petition should not be 
granted.28 The alternative writ is served 
on the respondent. The respondent an- 
swers the alternative writ as though it were 
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the initial complaint.2? The answer is known 
as the “return.” If the return does not 
show cause why the petition’s relief should 
not be granted, the court will issue a 
peremptory writ of mandamus.*4 


Defenses 

Procedural—Fla.R.Civ.P. 1.630(e) ex- 
pressly provides for a response to be made 
to the alternative writ “as provided in 
Rule 1.140.” All defenses available in 
Fla.R.Civ.P. 1.140(b) are, therefore, avail- 
able to be raised by the respondent. In 
addition, prior to the adoption of that rule 
of civil procedure, a motion to quash the 
alternative writ was recognized at com- 
mon law.3! This motion was the equivalent 
to a motion to dismiss for failure to state 
a cause of action pursuant to Fla.R.Civ.P. 
1.140(b)(6). 

Substantive—The substantive defenses 
to an alternative writ are limited to de- 
fenses attacking the requisite elements 
supporting the claim for relief: The right 
of the petitioner to the relief sought, the 
ability of the respondent to comply, and 
the failure of the respondent to perform 
the act to be compelled. 

In normal instances arising from an 
attempt to collect a money judgment, the 
issue of the petitioner’s right to payment 
is easily resolved. Either the petitioner has 
duly recorded the judgment or the peti- 
tioner has not. Presumably, if a judgment 
against a governmental entity were not 
recorded, an alternative writ would not 
be issued. 

While it may be easy to establish whether 
a petitioner has recorded a judgment and 
whether the judgment has been paid, tri- 
able issues of fact and of law may easily 
arise from whether a governmental entity 
has the present ability to pay the judg- 


ment.32 The lack of a present ability to 
pay may be the most effective substantive 
defense to an alternative writ. 

In one instance, the state comptroller 
had already transferred the funds in ques- 
tion to an account where they were 
unreachable.3 In another, the Supreme 
Court simply observed that there were no 
funds on hand to pay the obligations at 
the time the alternative writ was served, 
and so quashed the alternative writ.34 An 
alternative writ may also direct the gov- 
ernmental entity to pay the obligation 
from unencumbered funds.35 

Some governmental entities have ar- 
gued successfully that a writ of mandamus 
could not force expenditures of money 
from funds expressly appropriated for 
other purposes.*° This included statutorily- 
created trust funds.” One court has found 
that where a city has not expressly appro- 
priated funds to pay the judgment, the 
court lacked the power to compel pay- 
ment of the judgment, since to do so 
would require the city officials to perform 
an unlawful act.*8 The unlawful act in that 
instance would be requiring the city to 
spend money without a lawful appropria- 
tion. That court, therefore, required further 
testimony to determine whether such a 
lawful appropriation existed.39 In another 
case, however, the Supreme Court has 
upheld the authority of the circuit court 
to require a governmental entity to levy a 
special tax to pay an obligation.” 

It has been argued that courts could 
compel a state agency to transfer funds 
from an appropriated account to pay 
judgments. Florida courts have generally 
avoided this approach, however, absent 
at least some indication from the legisla- 
ture that such an expenditure was 
contemplated by the legislature, either 
through direct appropriation or by stat- 
ute. The Florida Constitution, of course, 
prohibits funds being spent absent lawful 
appropriation, an act of the legislature.4! 
Florida courts have not yet directly con- 
fronted a case in which no legislative 
approval exists for paying an obligation. 

The Florida Supreme Court seemingly 
required a budget item transfer from the 
general treasury to pay a salary in Flack 
v. Graham, 453 So.2d 819 (Fla. 1984). The 
court inferred a legislative appropriation 
in its reasoning. The court based its deci- 
sion on Art. XVI, §3 of Florida’s 1885 
Constitution, which required salaries be 
paid. The court reasoned that since that 
provision was never expressly repealed, 
Art. XII, §10 of Florida’s 1968 Constitu- 
tion gave the 1885 provision the force and 
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effect of a statute.42 The court held that 
this in turn created a lawful appropriation 
for salaries payable from the general treas- 
ury, even absent an express budgetary line 
item.43 The court ordered that the salary 
in question be paid from funds available 
in the “general treasury.“ In theory, had 
there been no funds available in the “gen- 
eral treasury” the court might have reached 
a different result. 

Two other cases illustrate the need for 
a legislatively-permitted appropriation as 
a prerequisite for a court to order funds 
be used to pay judgments. In Department 
of Health and Rehabilitative Services v. 
In the Interest of R.M.A., 327 So.2d 844 
(Fla. Ist DCA 1976), the First District 
Court of Appeal rejected a circuit court’s 
order awarding costs to a guardian ad 
litem: “There is neither statutory authority 
for the award of a fee to a guardian ad 
litem in a juvenile proceeding such as the 
one here nor authority for the court to 
direct the Division to pay the fee.” 

However, in In the Interest of R. W., 
409 So.2d 1069 (Fla. 2d DCA 1981), rev. 
denied, pub nom., Department of Health 
and Rehabilitative Services v. Lee County, 
418 So.2d 1279 (Fla. 1982), the Second 
District Court of Appeal required the 
payment by the state of guardian ad litem 
costs. That court distinguished R. M.A. on 
the grounds that R.M.A. had been de- 
cided prior to the enactment of Ch. 78- 
203, Laws of Florida. Ch. 78-203 author- 
ized payment of the costs rejected in 
R.M.A. Again, the court found a statu- 
tory enactment the near equivalent of an 
actual appropriation. Ordering payment, 
therefore, would not conflict with the 
constitutional prohibition against spend- 
ing monies without legislative authorization. 
The court suggested that an account trans- 
fer might be required where such a transfer 
would not “seriously jeopardize the nor- 
mal duties of such agencies.” A court, 
therefore, needs some expression of legis- 
lative approval to order that funds be 
made available absent a specific budgetary 
line item. 

The absence of explicit legislative 
appropriation to pay a judgment might 
provide sufficient cause to defeat an alter- 
native writ of mandamus. This is supported 
by the legislature’s constitutionally- 
mandated control of state expenditures.*5 
If a court were to order payment of an 
obligation, in effect appropriating funds, 
that court would have violated the consti- 
tutionally-mandated separation of powers 
and arrogated to itself a legislative func- 
tion.“ Unencumbered or unappropriated 


funds, however, are not protected from a 
court-mandated disbursement to pay a 
judgment. These funds probably may be 
reached to pay judgments. 

A court might also be able to order an 
agency to request in its next annual budget 
sufficient funds to pay the judgment. This 
would be comparable to a court requiring 
municipalities to levy special taxes to pay 
bond obligations. 

Courts should exercise caution in order- 
ing a governmental entity to pay a judgment 
from unencumbered funds even for (as 
with salaries) obligations which have an 
indirect legislative approval. The policy 
considerations involved were best stated 
20 years ago by former attorney general 
and Chief Justice Ervin, in his opinion in 
Simpson v. Merrill, 234 So.2d 350 (Fla. 
1970) (Ervin, CJ, specially concurring): 
Many officers and governmental agencies oper- 
ate on very limited itemized budgets. Not 
infrequently in the normal exercise of their 
functions they have honest disputes with mem- 
bers of the public and litigation will ensue. 
Public officers and governmental agencies should 
not be made timorous in the forth-right admini- 
stration of their duties by the fear that the 
ensuing court costs could seriously jeopardize 
normal discharge of the duties of such officers 
and agencies by reducing their operating budg- 
ets beyond the point where they could pay their 
normal salaries and expenses.*” 


Conclusion 

Collecting money judgments from gov- 
ernmental entities is likely to command 
increased attention from attorneys from 
both private citizens and the government. 
Since execution is not available as a 
remedy to judgment creditors of the gov- 
ernment, they must seek to enforce their 
judgments through writs of mandamus 
issued by the appropriate circuit court. 
Obtaining a writ of mandamus involves 
commencing an original action and the 
procedure is very difficult from other civil 
actions. A governmental entity might still 
defeat attempts to enforce their judgment 
by mandamus if the entity lacks sufficient 
unencumbered funds to comply with the 
writ. Ultimately, only the legislature may 
control how the state’s funds are spent, 
and the legislative process may prove the 
surest way to enforce a judgment.0 
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LOCAL GOVERNMENT LAW. 


Bidding in a Contaminated 
Environment 


ocal governments are exposed 

to liability in property transfers 

and public works projects when 

contamination is encountered.! 
Government officials often respond to 
environmental conditions only as they 
become known during the course of the 
transaction or the project. Under these 
circumstances, an official’s ability to effec- 
tively manage the environmental risks, 
and to accomplish the contract objectives 
within the original cost and completion 
schedule, may be seriously compromised. 
Effective risk management must begin 
with the government’s invitation to the 
public to submit bids, proposals, or invita- 
tions for consulting services. The purpose 
of this article is to persuade practitioners 
to give careful attention to the content of 
bid documents for handling contamina- 
tion problems.” 

The very dynamics and magnitude of 
Florida’s growth compel its local govern- 
ments to work strenuously to overcome 
present handicaps and to provide public 
facilities for the future. Every day, pro- 
curement officers, engineers, and other 
public officials across the state are prepar- 
ing plans, specifications, and invitations 
to the public to respond to their requests 
concerning (i) site selection and acquisi- 
tion for public works projects, such as 
port and airport expansions, convention 
facilities, sports arenas, highways, and 
other public facilities; (ii) improvement to 
public facilities leased to the public, such 
as marinas, and the management of the 
facilities; (iii) change in use of existing 
public facilities, such as utilization of 
former landfill sites for county correc- 
tional facilities, parks, and golf courses; 
(iv) redevelopment of urban areas; and (v) 
the sale of government surplus land and 
land exchange. These projects commit 
local governments to spend billions of 
dollars annually. They often involve sub- 
stantial environmental risks which can 


The very dynamics 
of Florida’s growth 
compel its local 
governments to 
work strenuously 
to overcome 
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facilities for the 
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add millions of dollars in remediation and 
maintenance costs to the projects. 

The problem, all too often, is that the 
bid documents do not provide the basis 
for the effective management of known 
or potential environmental risks. To be 
effective, any risk management program 
must identify, or provide the means for 
identifying, and allocate risks. Even though 
environmental liability is an ever-present 
concern, it is not uncommon for requests 
for development proposals for the im- 
provement and operation of public prop- 
erty to contain an “as is” provision and a 
disclaimer of warranty of fitness for the 
intended use, even though the likelihood 
of contamination on the property should 
be a matter of common knowledge. At- 
tempis to avoid environmental risks by 
shifting all the responsibility to a contrac- 
tor are normally ineffective. In private 
sector contracts, where parties have greater 
freedom to alter or modify contracts as 


80 THE FLORIDA BAR JOURNAL/JUNE 1990 


conditions occur, managing environmental 
risks is difficult enough. But in public 
sector contracts, where the power of local 
governments to alter or modify contracts 
is severely constrained, environmental risks, 
and essential terms and conditions for 
allocating those risks between the parties, 
must be identified in the initial bid docu- 
ments. Failure to address such concerns 
in the initial documents greatly restricts 
the officials’ ability to manage environ- 
mental problems later on. 


Public Contract 
Bidding Constraints 

The essential features of the public 
bidding process, and the resulting con- 
tract, are as follows: A request for bid, 
request for proposal, or invitation for 
consulting services (requests and invita- 
tions will be referred to as “invitations”) 
initiates a process that usually results in a 
contract between the local government 
and another party. The purposes of the 
bidding procedures are to encourage fair 
competition on equal terms among all 
bidders, to remove the temptation for 
collusion and private gain at public ex- 
pense, and to secure the best performance 
and price for the work by qualified, finan- 
cially capable bidders. The invitation in- 
vites the public to respond to the plans, 
specifications, terms, and conditions con- 
tained in the bid documents. To accom- 
plish the salutary purposes of the bidding 
statutes,? the plans and specifications for 
the work must be sufficiently precise to 
enable bidders to respond to the invita- 
tions in a manner that allows a rational, 
objective comparison of all proposals. Bid 
documents may not contain reservations 
for contingencies or material terms for the 
forthcoming contract. Reservations create 
uncertainty and make comparison among 
bids impossible. 

Proposals submitted in response to the 
public invitation constitute offers to enter 
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into a contract with the government author- 
ity. The proposals must be responsive to 
the invitation in all material respects, as 
there must be a meeting of the minds of 
the parties. A nonresponsive proposal must 
be rejected. The power of a proposing 
party to modify its offer after the propos- 
als have been opened is limited to correct- 
ing minor, immaterial errors and deficien- 
cies. Acceptance of a proposal by a govern- 
ment authority creates a contract. The 
written contract must respond to the bid 
documents. The local government is with- 
out authority to enter into a contract that 
is at variance with the plans, specifica- 
tions, and terms and conditions contained 
in the bid documents. A contract that is 
submitted in nonconformance with the 
bid documents constitutes a counter invi- 
tation. Depending on the degree of vari- 
ance with the bid documents, the bidding 
procedure may have to be repeated. In 
short, both the proposal and the written 
contract must respond to the invitation in 
all material respects. 

When environmental risks are not iden- 
tified and allocated in the bid documents, 
the subject matter will not be part of the 
contract. The parties’ ability to effectively 
manage the problem when it arises will be 
greatly limited. Obviously, the contractor 
will want to modify the contract, probably 
under theories of mistake of fact, misrep- 
resentation and changed conditions, or 
escape from it altogether. Securing relief 
will depend upon many factors, such as 
whether the contractor was mislead by the 
governmental authority concerning the site 
conditions, whether existing conditions 
were discoverable by the contractor by the 
exercise of due diligence, and whether the 
parties can be restored to the status quo 
without significant cost to the public. 
Whether the contract can be renegotiated 
or the contractor entitled to compensation 
for extra work, or whether the work must 
be rebid are additional problems that 
might be encountered. Whatever the re- 
sult, loss of time, additional project costs, 
and loss of revenue by the local govern- 
ment are likely consequences. 


Risk Management 
Terms and Conditions 

The common goals of risk management 
are to provide protection against risks and 
to obtain indemnification for losses. The 
management of risks is accomplished 
through various means of risk avoidance, 
risk acceptance, contractual terms allocat- 
ing risks among the parties and providing 
indemnification for loses, and insurance 
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requires realistic 
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pricing, and a fund 
to cover fortuitous 
circumstances 


coverages. The usual means of risk avoid- 
ance include the use of proven consultants 
and contractors, and the employment of 
proven methods and technologies. Risk 
acceptance requires realistic risk assess- 
ment and project pricing, and the estab- 
lishment of a reserve fund to cover fortui- 
tous circumstances. The functions of the 
bid documents in the management of risks 
are to identify site conditions, or provide 
the basis for determining site conditions, 
and to identify the essential terms and 
conditions of contract for risk acceptance, 
avoidance, and indemnification. 

It now is, or should be, routine practice 
for an environmental assessment to be 
conducted for every transfer of property, 
whether by sale, purchase or exchange, 
and for public works projects involving 
new construction, or change in use or 
expansion of existing facilities. When a 
local government is the transferor of prop- 
erty, an environmental assessment serves 
a defensive function by providing data 
concerning the condition of the property 
at the time of transfer. Likewise, when 
acquiring property, an assessment pro- 
vides information regarding site condi- 
tions that is useful in determining whether 
there are chemical constraints on the use 
of the property for the intended purpose. 
In public works projects, environmental 
assessments are essential to identifying the 
existence and extent of any contamina- 
tion. However, local governments some- 
times do not have funds available to hire 
consultants to perform a thorough and 
careful environmental assessment prior to 
inviting the public to submit development 
proposals. In these instances, the project 
should be divided into contamination as- 
sessment, remedial action (if necessary), 
and project construction phases. The envi- 
ronmental assessment and project con- 
struction phases can be bid together as 
different tasks. Since bid documents may 
not contain reservations for contingencies, 
such as the remediation of contamination 
discovered during the course of the envi- 
ronmental assessment, the remediation 


work must be bid separately. When offi- 
cials suspect that the property is contami- 
nated, the assessment bid guidelines should 
be structured to require the gathering of 
data that may be additionally useful to 
identifying the contributors of the con- 
tamination. These guidelines should be 
carefully prepared, and the work super- 
vised, by knowledgeable professionals, on 
behalf of the local government, who pos- 
sess forensic experience. 

The important principles of each risk 
management term and condition must be 
stated in the bid documents, or the actual 
contract terms and conditions may be 
attached to the documents. The focus of 
contractual risk allocation is on pricing, 
schedule, termination for deficient work, 
warranties and guarantees, liability, hold 
harmless and indemnity clauses, and in- 
surance requirements. Because of space 
constraints, comments in this article will 
be limited to warranties and guarantees, 
indemnification and insurance requirements 
in the context of requests for development 
proposals for public property where con- 
tamination is highly suspect. 

In situations where environmental risk 
is perceived to be real and substantial, 
local governments are faced with the choice 
of attempting to shift all liability through 
“as is” provisions, retain all liability or 
share risk by structuring liability caps and 
cutoffs. The purpose of an “as is” provi- 
sion is to shift all environmental liability 
to the developer. “As is” provisions are 
strongly coupled with provisions to in- 
demnify the local government and to hold 
it harmless. Dependence upon such provi- 
sions places heavy emphasis on determin- 
ing the financial strength of the developer 
and the adequacy of its insurance cover- 
ages, especially coverage for compreher- 
sive and contractual liability. “As is” provi- 
sions might work well for a local govern- 
ment when site conditions are known or 
are readily capable of determination, and 
the prospective developers are able to 
estimate the cost of remediation to a 
reasonable degree of accuracy. In the 
absence of either of these preconditions, 
the responsible developers will either de- 
cline to bid on the work, or imclude a 
substantial environmental risk factor in 
the bid. If, in fact, the actual cost of 
remediation exceeds the risk contingency, 
the developer will attempt to escape the 
obligation or recover against the local 
government. If it fails in those efforts, 
there is the additional risk of potentially 
deficient work resulting from the devel- 
oper’s attempt to reduce project costs. 


Consequently, there is a danger that “as 
is” clauses may actually result in direct 
losses to the local government through 
increased project costs, increased cost of 
overhead and maintenance resulting from 
deficient work, and substantial delays in 
work completion. Under these circum- 
stances, it is more feasible for the local 
government to contract separately for the 
remediation work, or to present liability 
caps and cutoffs in the bid documents. 
Because of the complexity and cost of 
remediating contaminated property, it is 
not unusual for the parties to structure the 
allocation of costs. A variety of liability 
caps and cutoffs can be devised depending 
upon the circumstances of the project. It 
might be prudent for the local government 
to assume the first dollar obligation to a 
certain level, for the developer to assume 
the obligation above a higher cap, and for 
the parties to share the obligation for the 
middle range dollars according to some 
percentage allocation between them. The 
allocation of risks should provide incen- 
tive to remediate the site at the least cost 
to the public. This type of an arrangement 
does not eliminate the problems that might 
be encountered when the local govern- 
ment attempts to shift all responsibility 
through an “as is” provision, but it may 
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serve to reduce the potential for trouble. 
The obligation of the developer to in- 
demnify the local government for losses is 
an essential element of effective risk man- 
agement. A careful evaluation should be 
made of the proposing developer’s finan- 
cial strengths. The developer’s project ex- 
perience and litigation history should be 
considered in the evaluation. Insurance 
coverage requirements are of equal impor- 
tance. The local government should care- 
fully determine, on a project by project 
basis, the risks involved, and the coverages 


needed. Once the insurance coverages and . 


liability limits are stated in the bid docu- 
ments, they cannot be negotiated in the 
contract in any way that increases the 
exposure of the local government to loss. 
In addition to requiring the developer to 
provide certificates of insurance evidenc- 
ingthe required coverages, endorsements 
naming the authority as an additional 
insured, and containing a breach of war- 
ranty endorsement, the responsible official 
should obtain and carefully review all of 
the policies to assure itself that it is 
adequately protected. 

In conclusion, local governments are 
often exposed to enormous environmental 
risks in property transactions and public 
works projects. Effective risk management 
requires making site conditions known 
before property is transferred or the work 
is commenced. The bid documents them- 
selves must contain the essential features 
of the risk management program. They 
should contain all known data concerning 
site conditions, and the terms and condi- 
tions for risk acceptance, avoidance, and 
indemnification that will be included in 
the forthcoming contract. The risk should 
be allocated between the parties in a 
realistic, feasible manner. “As is” provi- 
sions are useful in limited situations where 
environmental risks are known and the 
cost of remediation can be estimated with 
reasonable certainty. When substantial con- 
tamination is present, officials should give 
careful attention to the financial strength 
and insurance coverages of the developer 
in determining whether the developer has 
the ability to complete the work and to 
stand behind its indemnification obliga- 
tion. 0 


! See Pennsylvania v. Union Gas Company, 
109 S.Ct. 2273 (1989), and Ferrey, The Toxic 
Time Bomb: Municipal Liability for the Cleanup 
of Hazardous Waste, 57 Geo. Wasu. L. REv. 
197 (1988). 
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n established principle of law, 
referred to hereafter as the 
acceptance of benefits doc- 
trine, provides that a party 

who accepts the benefits of a judgment 
or decree voluntarily and knowing the 
facts, is thereafter estopped to appeal that 
judgment or decree.! Since the enactment 
of Fla. R. App. P. 9.600(c) in 1977, this 
estoppel principle had not been applied 
in dissolution of marriage actions. Re- 
cently, however, the acceptance of benefits 
doctrine was applied in Lamb v. Lamb, 
533 So.2d 857 (Fla. 4th DCA 1988), rev. 
denied, 542 So.2d 1333 (Fla. 1989), thereby 
causing legitimate concern among family 
law practitioners that the acceptance of 
benefits doctrine has not, in fact, been 
put to rest. While Fla. R. App. P. 9.600(c) 
may limit the application of this estoppel 
principle in dissolution of marriage ac- 
tions, the family law practitioner should 
be aware that there remain a number of 
troubling unanswered questions regard- 
ing the scope of protection offered by this 
rule. 

The acceptance of benefits doctrine, 
which prohibits one from accepting the 
fruits of a decree while at the same time 
appealing its correctness, originated in 
nondissolution civil cases.2 The purpose 
of this estoppel principle is to maintain 
the status quo of the parties pending an 
appeal. Otherwise, if the prevailing party 
in a civil action were permitted to accept 
the benefits of a judgment, and on appeal 
that judgment was reversed, there would 
be no means by which to restore the 
status quo of the parties.4 As stated in 
Brackin v. Brackin, 182 So.2d 1 (Fla. 
1966), the estoppel principle is grounded 
on the basic inequity of permitting a 
person to take advantage of a judgment 
and also to attack its validity. 

In Stoneburg v. Stoneburg, 162 So. 
334 (Fla. 1935), the acceptance of benefits 
doctrine was extended to dissolution of 
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marriage actions. The estoppel principle 
was held to apply not only to alimony 
awards, but to other spousal awards as 
well. It was recognized, however, that 
since an appeal may be severable into 
multiple issues or elements, an estoppel 
as to one issue or element of the decree 
or judgment would not apply to those 
issues or elements not so appealed.5 

To avoid the harshness of the accep- 
tance of benefits doctrine in dissolution 
of marriage actions, former Rule 3.8(b) 
(the predecessor to Fla. R. App. P. 
9.600(c)) was amended in 1962 for the 
purpose of enabling a spouse to receive 
sustenance pending an appeal without 
prejudicing his or her rights by estoppel 
to question the correctness of any of the 
terms or provisions of the judgment ap- 
pealed.® The amended Rule 3.8(b) provided 
that the trial court could, upon proper 
notice and hearing, order separate main- 
tenance, support, or alimony pending an 
appeal, and that the acceptance of the 
support would not prejudice the spouse’s 
rights on appeal. The case law further 
provided that in the absence of other 
intervening or controlling equities, when 
the husband is not injured or prejudiced 
in any way by the wife receiving the 
money, there was no waiver or estoppel 
in merely the payment or receipt of the 
alimony pursuant to a court order.’ For 
example, in Rund v. Rund, 215 So.2d 763 
(Fla. 3d DCA 1968), it was held that 
because there was no showing of preju- 
dice to the husband in the wife’s receipt 
of money from a savings account, there 
was no waiver by the wife. 

Subsequent to the amendment of Rule 
3.8, a number of cases nevertheless ap- 
plied the acceptance of benefits doctrine 
and estopped the spouse from appealing 
the divorce decree, not because the spouse 
had accepted the benefits pending appeal, 
but because the spouse did not first apply 
to the trial court for permission to do so.® 


FAMILY LAW 


The Florida Supreme Court addressed 
this issue and ultimately held that the 
Rule 3.8 requirement that the spouse first 
obtain the trial court’s permission to 
accept the benefits was a permissive re- 
quirement and not mandatory.? 

In 1977 Rule 3.8 was revised, and the 

current Fla. R. App. P. 9.600(c) was 
adopted as follows: 
(c) Dissolution of Marriage Actions. In dissolu- 
tion of marriage actions the lower tribunal shall 
retain jurisdiction to enter and enforce orders 
awarding separate maintenance, child support, 
alimony, or other awards necessary to protect 
the welfare and rights of any party pending 
appeal, including costs and attorney’s fees. 
Review of such orders shall be by motion filed 
in the court within 30 days of rendition. The 
receipt or payment of funds under an order 
awarding separate maintenance, child support 
or alimony shall not prejudice the rights of 
appeal of any party. (emphasis added) 

Since the 1977 revision there had been 
no case law applying the acceptance of 
benefits doctrine in dissolution of mar- 
riage actions until the Fourth District’s 
application in Lamb. 

The language of Fla. R. App. P. 9.600(c) 
raises questions as to the scope of protec- 
tion it offers a spouse who accepts the 
benefits of a final judgment when appeal- 
ing that final judgment. Does Fla. R. 
App. P. 9.600(c) protect a spouse’s receipt 
of attorney fees and costs from the appli- 
cation of the acceptance of benefits 
doctrine? Are monies received pursuant 
to an equitable distribution of marital 
assets protected? 

The first sentence of Fla. R. App. P. 
9.600(c), relating to the jurisdiction of the 
trial court pending appeal, makes refer- 
ence to attorney fees and costs. The last 
sentence of Fla. R. App. P. 9.600(c), 
however, concerning the acceptance of 
benefits, does not include attorney fees 
and costs. Does this mean that the intent 
was to specifically exclude attorney fees 
and costs from the protection of the rule? 

In Lamb, the Fourth District applied 


: 


the acceptance of benefits doctrine against 
a wife and estopped her from appealing 
the award of attorney fees because she had 
previously accepted a portion of the attor- 
ney fees awarded to her under the final 
judgment.!9 The opinion, however, makes 
no reference to Fla. R. App. P. 9.600(c), 
and provides no insight as to the court’s 
reasoning for its application of the accep- 
tance of benefits doctrine. Did the Fourth 
District simply ignore Fla. R. App. P. 
9.600(c), or was it strictly construing its 
language which does not specifically pro- 
tect attorney fees and costs from the 
acceptance of benefits doctrine? Should 
not the award of attorney fees and costs 
have been protected under the well-settled 
principle that attorney fees are considered 
a form of spousal support?!! 

Even if the Fourth District determined 
that Fla. R. App. P. 9.600(c) was not 
applicable, the case law prior to the 1977 
revision of the rule provided that in order 
for estoppel to apply, injury, prejudice, or 
other intervening or controlling equities 
must be demonstrated. Perhaps there were 
equities, not revealed in the opinion, which 
influenced the Fourth District’s decision 
to apply the acceptance of benefits doc- 
trine. For example, if the husband had 
cross-appealed the award of attorney fees 
to the wife, an argument could be made 
that he would be prejudiced if the court 
reversed the award in his favor, and the 
wife was unable to return the attorney fees 
previously accepted by her under the final 
judgment. 

Another question raised by the lan- 
guage of Fla. R. App. P. 9.600(c) is 
whether a spouse’s receipt of payments 
pursuant to an equitable distribution award 
would estop the spouse from appealing 
that part of the final judgment. Although 
it is clear that Fla. R. App. P. 9.600(c) 
protects the receipt of “separate mainte- 
nance, child support, or alimony” from 
the acceptance of benefits doctrine, can 
this language be broadly construed to 
protect an equitable distribution award? 
The case law provides that a judge may 
award lump sum alimony to ensure an 
equitable distribution of property acquired 
during the marriage.!2 Should not, there- 
fore, the receipt of property under a final 
judgment be protected by the language of 
Fla. R. App. P. 9.600(c)? 

In Rund, the wife accepted her portion 
of the parties’ joint savings account awarded 
to her under the final judgment. The court 
acknowledged that the money received 
was not alimony, but held nevertheless 
that there was no waiver, and the accep- 


tance of benefits doctrine was not applied.!3 

Similarly, in Schreiber v. Schreiber, 217 
So.2d 301 (Fla. 1968), the wife was awarded 
the family home, its furnishings, and an 
automobile as lump sum alimony. She 
was not awarded any periodic alimony. 
The Florida Supreme Court held that 
former Rule 3.8, the predecessor to Fla. 
R. App. P. 9.600(c), was equally applica- 
ble to an award of alimony payable 
periodically, or in a lump sum, or both.!4 

While it would appear that the Rund 
and Schreiber decisions would offer pro- 
tection to the spouse who accepts an 
equitable distribution award while appeal- 
ing a final judgment, it should be pointed 
out that neither spouse in these cases was 
awarded periodic alimony. An argument 
could be made, therefore, that the spouses 
were protected from the acceptance of 
benefits doctrine because they received the 
property in lieu of periodic alimony. 

Although the language of Fla. R. App. 
P. 9.600(c), relating to “separate mainte- 
nance, child support, or alimony” protects 
sustenance-type payments to a spouse, the 
language should be broadly construed to 
include an equitable distribution award 
because of the unique nature of the “bene- 
fits” in dissolution of marriage actions. 
Unlike the benefits of judgments in other 
civil actions, the benefits of an equitable 
distribution award are generally those as- 
sets accumulated during the marriage. 
Whether the spouse is awarded specific 
assets or whether he or she is awarded 
lump sum alimony in lieu of specific 
assets, the spouse is not “accepting” any- 
thing, but is simply taking individual 
ownership of assets that had been previ- 
ously acquired by the parties. 

A careful reading of Fla. R. App. P. 
9.600(c), in light of the Lamb decision, 
raises legitimate concern as to whether the 
acceptance of benefits doctrine in dissolu- 
tion of marriage actions is dead or alive. 
It is suggested that if the family law 
practitioner is in doubt, that the practitio- 
ner first request the trial court to declare 
that the receipt of the awards will not 
constitute a waiver of the accepting spouse’s 
right to appeal the final judgment. While 
Fla. R. App. P. 9.600(c) clearly provides 
that separate maintenance, child support, 
and alimony are now protected from the 
application of the acceptance of benefits 
doctrine, the family law practitioner should 
be concerned when advising a client re- 
garding the receipt of attorney fees, costs, 
or equitable distribution awards pending 
appeal, until these issues are resolved by 
the courts. It would be unfortunate for a 
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spouse to be unexpectedly estopped to 
appeal these awards, as was the wife in 
Lamb, because of a misplaced reliance on 
the limited protection offered by Fla. R. 
App. P. 9.600(c). 0 
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any of you may have seen 
the announcement in The Flor- 
ida Bar News concerning 
“Trial by Jury, the Lawyer’s 
Craft.” I know that I read the announce- 
ment with little thought that I could be 
among the select cadre that would be 
handpicked to appear at such a prestig- 
ious event. It was with barely 
concealed emotion that I hum- 
bly accepted the opportunity 
to appear in opposition to 
Jack McGill in the trial of 
a civil case presided over 
by the eminent Judge Blue. 

I couldn’t help but notice 
the crestfallen looks of the 
other trial attorneys at Dick- 
inson, O’Riorden as they ac- 
knowledged the honor which had been 
bestowed upon me and vainly tried to 
suppress their jealousy. 

There are certain milestones in every 
lawyer’s career—your first bonus check, 
your first trial, that first motion to dis- 
miss one of your cases for failure to 
prosecute when the statute has already 
run—and this was just another milestone 
for me: my first appearance at the Florida 
State Fair in a demonstration of the 
lawyer’s craft. 


It was one of those days when every- 
thing seemed to come together—the win- 
ter weather was unseasonably warm as the 
afternoon light cast a soft glow over the 
filled parking lot of the fairground. Jack 
and I had ridden up together in his 733i 
BMW (the one with the car phone, radar 
detector, and “I’d Rather Be Fishing” 
Mako license plate). Jack was riding high 
from a recent criminal case in which he 
had proven that you can shoot a man 
three times, put him in the trunk for a few 
days, pull him out, shoot him again, and 
it is just self-defense. 

Jack was dressed in his usual, expen- 
sive, all natural fiber double-breasted, pin- 
striped suit with the silk socks, Italian 
slippers, and leather briefcase. I had done 
my best for a defense lawyer with my 
newest off-the-rack suit (the one with 33 
percent natural fibers), sale table Cole- 
Hanns, and a fresh brown expandable file 
from the firm’s central supply office. 

We approached the main entrance to 
the state fair with the usual Friday after- 


I Was a State Fair Lawyer 


by Gary H. Larsen 


noon weekday crowd—the kind of people 
who have no job to keep them from the 
midway of the fairground. They let us in 
for free at the main gate, instantly recog- 
nizing we were lawyers or possibly deduc- 
ing that we were the only people within 


the confines of the fairground wearing a 
suit and must be lawyers or insurance 
salesmen. There is something exciting 
about being part of a show—we weren’t 
there as mere townies—we were living out 
a dream, performing with the circus. 

The smell of corndogs cooking in rancid 
fat, machinery fumes from the fair rides, 
and the mixed odors of animals and 
people rose up to greet us. They immedi- 
ately became an inseparable part of the 
fibers of our clothing, a living souvenir. 

A quick trip through a sea of fast food 
vendors and souvenir stands, a turn to the 
left and there we were—face to face with 
our arena. It was everything I might have 
dreamed of—an open tent placed between 
the Busch beer concession, THE AMAZ- 
ING HOME IN A TREE, and several 
assorted food stands. Judge Blue, having 
presided over earlier trials that day, was 
already there and he radiated his usual 
professional decorum—the black robe, 
glasses hung from around his neck on a 
red string, an ice cream cone partially 
melted in one hand, and a corndog in the 
other. Larry Stagg, the moderator, look- 
ing every inch the carny barker, seemed 
equally at home. 

The tension mounted until our show 
began. Asolo actors served as our parties 
and a wooden platform as the stage. Our 
jury was picked from the first six people 
who volunteered from the audience. The 
crowd was a sea of pastel and polyester, 
interspersed with various scruffy charac- 
ters who appeared to be seeking a preview 
of their upcoming criminal trial. 
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Our jury wasn’t the usual panel you find 
in Sarasota or Manatee County. Our beer 
drinking, cigarette smoking jury came com- 
plete with a retired professional wrestler 
and an attractive young woman who 
claimed to have been one before dissolving 
in giggles. 

The metal bleachers surrounding the 
stage in a semi-circle reverberated 
and clanged with every step or 
movement as the trial pro- 
gressed. The jury sat trans- 
fixed, spellbound by our pres- 
entation during the entire 
two-hour “trial.” 
As usual the plaintiff’s case 
was a series of gross distortions 
and innuendo. I attempted, as 
always, to elicit the truth and 
convince the jury of the innocence of my 
client who had run down this whining 
young woman in a pedestrian crosswalk. 

Fortunately, for Jack’s ego, the jury 
after much deliberation, determined that 
they could not decide. Due to the length 
of time available for such presentations, 
the judge decided against a dynamite 
charge. 

After a brief interval of answering 
insightful and challenging questions from 
the audience, which often consisted of 
“How kayn yew saey theingz layk thayt?”, 
our brief moment of glory was over. 

Feeling like professional athletes after 
a big game, Jack and I paraded through 
the Bud tent for a go-cup on the way out 
to his gleaming BMW. As I passed the 
trailers and motorhomes where the real 
carnies lived, I couldn't help but imagine 
how wonderful it would be to continue 
my career as state fair trial lawyer—three 
shows a day in the same polyester suit, a 
tiny motorhome, a snake charmer for a 
girlfriend, and well, when that fair is over, 
unplug the extension cord, fire up the 
Winnebago, and head on to the next site, 
the next big tent show. 

If you have ever had the desire to run 
away with the circus, to be part of the big 
show, to see the law as it really is, keep 
trying, someday you too may have the 
chance to say “I was a state fair trial 
lawyer.” 


This month’s Lawyer at Large column was 
submitted by Gary H. Larsen, who prac- 
tices with Dickinson, O’Riorden, Gibbons, 
Quale, Shields & Carlton, P.A., in Sara- 
sota. 
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Oath of Admission 
To The Florida Bar 


The general principles which should 
ever control the lawyer in the prac- 
tice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to 
obey and for the wilful violation to 
which disbarment may be had. 


“I do solemnly swear: 


“I will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“I will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“I will not counsel or maintain 
any suit or proceeding which shall 
appear to me to be unjust, nor any 
defense except such as I believe to 
be honestly debatable under the law 
of the land; 


“I will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; 


“I will maintain the confidence 
and preserve inviolate the secrets of 
my clients, and will accept no com- 
pensation in connection with their 
business except from them or with 
their knowledge and approval; 


“I will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless re- 
quired by the justice of the cause 
with which I am charged; 


“I will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay any person’s cause 
for lucre or malice. So help me God.” 
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Each legal article submitted to The Florida Bar Journal must conform to 
the following guidelines: 


@ Length: no more than 18 pages, including footnotes. 


© Form: must be typewritten, double-spaced on 8!/2” x 11” paper with one- 
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1976; General Manager,Ca- ® Heavy Vehicles 
nadian Operations, 1977; In e Airline Ground Handling Equipment 
charge of Unit Rig Product  ® Electric Vehicles 
Litigation 1977-1982. © Ditching Machines _ 

®@ Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


153 E. Palmetto Road, Suite 440 
Boca Raton, Florida 33432 


Tomlinson Engineering Company 


Credible. 


Florida physicians have more credibility with Florida 
juries. We have more than 500 Florida physicians who 
will review your malpractice case and, if it has merit, 
testify for you. Plaintiff or defense. 


Physicians for Quality 
1-800-284-DOCS (1-800-284-3627) 


ADDICTIONOLOGIST 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric illness & legal insanity v. 
organic brain syndrome & addictive disorder? 


PHYSICIAN 


® CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


@ EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


® ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 


HEALTH CARE AUDITORS, INC. 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 
*« GRATIS consultation by clinical rep IN YOUR OFFICE 
*k GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 
Signed written opinions from $225 
*k We are NOT simply a referral service. We work 
closely with you to BUILD YOUR CASE 
> All medical experts are actively practicing in Florida 
*k Medical literature searches 
*k Forensic photography & Art Work by specialists 
*k Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 
St. Petersburg, Florida 33742 
813-579-8054 
For Stat Service: FAX (813) 573-1333 
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EXPERT REVIEW OF PSYCHOLOGICAL EVALUATIONS 
EXPERT TESTIMONY RE-TESTING 
*Family °Personal Injury °Criminal Civil 
* Quick and Efficient via FAX * Confidential and Impartial 

* Child Custody * Child Abuse * 30 Years Experience 


* Malingering Assessment in Federal, State, and 
* Competency Assessment Local Courts 


1st LIMITED REVIEW FREE 
Limited Review $95.00 Comprehensive Review $195.00 * Case Review * 
TEL. Reinforce Your Case—Call: FAX 
(305) 662-8684 REICHENBERG & RAPHAEL REVIEW (305) 663-7273 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 
Forensic genealogists to the Florida Bar since 1966 
TRY US FIRST! 


FLORIDA LICENSE #GA 8600232 


MEDICAL 
ex 


¢ RUSH REPORTS/AFFIDAVITS 


ALL SPECIALTIES/ALL STATES 


¢ BAR APPROVED PAYMENT 
OPTIONS/CASH OR 
CONTINGENCY CONTRACTS 


CALL US TOLL FREE TODAY 


800-225-JDMD 


In GA (404) 250-9115 


Builds the Best Time/Cost Accounting System 
for microcomputers 
and Fully Supports the System with the Best Support there is! 


With hundreds of installations Worldwide, 
NEIL is Rated the Best by Consultants who've done Comparative Testing 


"SO GOOD YOU HAVE TO SEE IT" 
(for firms with one to 999 timekeepers - $245 to $3000) 
call Law Firm Management, Inc. 406 SW 96 Court Miami, FL 33174 
(305) 472-4531 (Ft. Lauderdale) (305) 221-6922 (Miami) 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 
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THE REVOLVING BOOKCASE CO. 


ADDS STATUS AND « 
BEAUTY TO YOUR 
HOME OR OFFICE 


It “Turns” for quick & easy research 

THE HOLMES THE MARSHALL 
(three shelf) (four shelf) 

22” x 22” x 48” high 28” x 28” x 61” high 

144” Total shelfspace 272" Total shelfspace 

$808FOB = NOW AVAILABLE $816FOB 


STAND-UP LIBRARY DESK 


Personal Checks Accepted 
All items available in Walnut or Mahogany finish 
Send for FREE brochure: 


THE LAzy LAWYER Co. 
203 MYRTLE STREET, P.O. DRAWER 638 
FOLEY, ALABAMA 36536 
For Speedier Service Call: 205-943-1800 
MC Vi AMEX 800-247-9229 


COMPUTER / VIDEO 
Animation 


Accident Re-creations 
Product Failures / Operation 
Construction Problems 
Use Your Imagination! 
Fast Affordable 
Call for 


Free Consultation: 
RobertS. Scott 


(800) 329-0405 


CORPORATION 


For additional 
service 
providers.... 


Consult the 
Lawyer Services Pages 
(yellow pages) 

of your 

Florida Bar 
Journal directory. 


Here to serve you.... 


Suppliers to the legal profession whose 
advertisements appear in this issue of The 
Florida Bar Journal not only help under- 
write the costs of this publication but are 
ready to supply lawyers with their practice 


and personal needs. 


When you need a product or service con- 
sult these companies and individuals first. 


ADVERTISERS INDEX 


Abacus Data Systems, Inc. 17 


All-State Legal Supply Company 25 
Attorneys’ Title Insurance Fund, Inc. 46, 47 
Callaghan & Company 

Claims Verification, Inc. 67 
Commonwealth Land Title Insurance Co. 81 
Compass Data Systems 14 
Compu Data Search, Inc. 89 
Corporation Information Services 3rd Cover 
Crane & Co., Inc 15 
Empire Corporate Kit Company 3 
Expert Resources, Inc. 90 
Fiduciary Research, Inc. (Missing Heirs) 91 
First American Title Insurance Co. 13 
Florida Corporation Supplies 91 
Fogel & Associates, Inc. 24 
Government Liaison Services, Inc. 91 
Health Care Auditors, Inc. 90 
Hildebrandt, Inc. 9 


Industrial Valley Title Insurance Co. 74 
Inter-City Testing & Consulting Corp. 89 
International Genealogical Search, Inc. 68 
International Tracing Services, Inc. 89 
JD MD, Inc. 91 


J. Fremon Jones, Ph.D. 

Juris Corporation 

Jurisco 

Law Firm Management, Inc. 
Lazy Lawyer Company 

Legal Views 

Peter M. Macaluso, M.D., P.A. 
Martindale-Hubbell 

Midstate Legal Supply Corp. 
Richard W. Mitchell, Ph.D. 
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NatWest International Trust Corp., Ltd. 20 


NORD Bar Review 

PC Template 
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‘Unsinkable’ 


Capt. Edward J. Smith 
RMS. Titanic 


History proves 
the value of information. Current, 
accurate information. Ships can 
reach new horizons or sink in icy 
waters with such data, and that’s 
why we at CIS strive to get the 
most up-to-date information 
in your hands. Fast! That’s 
our business. 
” Count on CIS for filing, re- 
E7 search information and document 
JEM retrieval on state, county and na- 
RM tional levels. Corporate, UCC work, 
SEA. tax liens, judgments, DMV records 
as well as any information of 
public record. We also provide 
registered agent services and cor- 
porate kits. 
Whether you need to file or 
retrieve documents in Florida or 
nationwide, contact the experienced 
staff at CIS to get you through the 
icy waters. 


Don’t Let History Repeat Itself! 
Call CIS. 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists In Public Records Research 


\ 
it 
> 


For years, Susan Michaels 
has tried to find time to learn how to 
use a computerized research service. 


Yesterday, she learned how to use 
Westlaw in no time at all. 


The exciting, new menu-driven 
research system from Westlaw 
that “thinks.” 

This exclusive breakthrough 
enables anyone to retrieve case law 
that’s right on-point, locate the 
precise databases needed... even 


Now you can learn to get results 


Call 1-800-WESTLAW 
(1-800-937-8529) 

now for more 

information. 


© 1990 WEST PUBLISHING CO. 
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It’s virtually effortless with 
EZ ACCESS as your guide. 

Call now for details and discover 
for yourself how EZ using Westlaw 
has become. 

It’s the computer research service 
that “thinks.” 


WE: \W. WESTLAM 


from a computerized legal research 
- service in just a few minutes. check cites. 
= 
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a 
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